12-8-98 
Vol. 63 No. 235 = 
Tuesday 


=S= = December 8, 1998 


(| 


(ll) 


qr 


ad 


| 


United States PERIODICALS 


Government 
Printing Office Postage and Fees Paid 
SUPERINTENDENT U.S. Government Printing Office 


(ISSN 0097-6326) 


OF DOCUMENTS » 
Washington, DC 20402 


UMI 
ANN ARBOR MI 48:06 


= = 
rij 
= = 
— 
= 
—_ 
= 
= = 
= = 
| = = 
= 
= 
| 
| _= 
= 
{ 
{ 
> 
— 
= 
— 
‘ = — 
> 
- — 
: — 
= 
{ 
| 
} 


| 
| 


12-8-98 
Vol. 63 No. 235 
Pages 67573-67764 


Tuesday 
December 8, 1998 


Now Available Online via 
GPO Access 


Free online access to the official editions of the Federal 
Register, the Code of Federal Regulations and other Federal 
Register publications is available on GPO Access, a service 
of the U.S. Government Printing Office at: 


http://www.access.gpo.gov/nara/index.html 


For additional information on GPO Access products, 
services and access methods, see page II or contact the 
GPO Access User Support Team via: 


* Phone: toll-free: 1-888-293-6498 


Email: gpoaccess@gpo.gov 


Attentior: Federal Agencies 
Plain Language Tools Are Now Available 


The Office of the Federal Register offers Plain Language 
Tools on its Website to help you comply with the 
President’s Memorandum of June 1, 1998—Plain Language 
in Government Writing (63 FR 31883, June 10, 1998). Our 
address is: http://www.nara.gov/fedreg 


For more in-depth guidance on the elements of plain 
language, read ‘‘Writing User-Friendly Documents’’ on the 
National Partnership for Reinventing Government (NPR) 
Website at: http://www.plainlanguage.gov 


= 
=i 
— 
i 
= 
= = 
| 
= = 
2 
s 
= 
= 
— 
> 
= 
= 
= — 
= = 
} 


Federal Register / Vol. 63, No. 


235 / Tuesday, December 8, 1998 


The FEDERAL REGISTER is published daily, Monday through 
Friday, except official holidays, by the Office of the Federal 
Register, National Archives and Records Administration, 
Washington, DC 20408, under the Federal Register Act (44 U.S.C. 
Ch. 15) and the regulations of the Administrative Committee of 
the Federal Register (1 CFR Ch. I). The a of 
Documents, U.S. Government Printing Office, Washington, DC 
20402 is the exclusive distributor of the official edition. 


The Federal Register provides a uniform system for ening 
available to the public regulations and legal notices issued by 
Federal agencies. These include Presidential proclamations and 
Executive Orders, Federal agency documents having ages 
applicability and legal effect, documents required to be published 
by act of Congress, and other Federal agency documents of public 
interest. 


Documents are on file for public inspection in the Office of the 
Federal Register the day before they are published, unless the 
issuing agency requests earlier filing. For a list of documents 
currently on file for public inspection, see http://www.nara.gov/ 
fedreg. 

The seal of the National Archives and Records Administration 
authenticates the Federal Register as the official serial publication 
established under the Federal Register Act. Under 44 U.S.C. 1507, 
the contents of the Federal Register shall be judicially noticed. 


The Federal ister is published in paper and on 24x microfiche. 
It is also available online at no charge as one of the databases 
on GPO Access, a service of the U.S. Government Printing Office. 


The online edition of the Federal Register is issued under the 
authority of the Administrative Committee of the Federal Register 
as the official legal equivalent of the paper and microfiche editions 
(44 U.S.C. 4101 and 1 CFR 5.10). It is updated by 6 a.m. each 

day the Federal Register is published and it includes both text 

and graphics from Volume 59, Number 1 (January 2, 1994) forward. 


GPO Access users can choose to retrieve online Federal Register 
documents as TEXT (ASCII text, graphics omitted), PDF (Adobe 
Portable Document Format, including full text and all graphics), 

or SUMMARY (abbreviated text) files. Users should carefully check 
retrieved material to ensure that documents were properly 
downloaded. 


On the World Wide Web, connect to the Federal Register at http:/ 
/www.access.gpo.gov/nara. Those without World Wide Web access 
can also connect with a local WAIS client, by Telnet to 

or by dialing (202) 512-1661 with a computer 
and modem. When using Telnet or modem, type swais, then log 

in as guest with no password. 


For more information about GPO Access, contact the GPO Access 
User Support Team by E-mail at gpoaccess@gpo.gov; by fax at 
(202) 512-1262; or call (202) 512-1530 or 1-888-293-6498 (toll 
free) between 7 a.m. and 5 p.m. Eastern time, Monday-Friday, 
except Federal holidays. 


The annual subscription price for the Federal Register paper 
edition is $555, or $607 for a combined Federal Rey ister, Poderel 
Register Index and List of CFR Sections Affected (LSA) 
subscription; the microfiche edition of the Federal Register 
including the Federal Register Index and LSA is $220. Six month 
subscriptions are available for one-half the annual rate. The charge 
for individual copies in paper form is $8.00 for each issue, or 
$8.00 for each group of pages as actually bound; or $1.50 for 
each issue in microfiche form. All pond include regular domestic 
ostage and handling. International customers please add 25% for 


oreign handling. Remit check or money order, made payable to 


nt of Documents, or c - to your GPO Deposit 
Account, VISA, MasterCard or Discover. Mail to: New Orders, 
Superintendent of Documents, P.O. Box 371954, Pittsburgh, PA 
15250-7954. 


There are no restrictions on the republication of material appearing 
in the Federal Register. 


How To Cite This Publication: Use the volume number and the 
page number. Example: 63 FR 12345. 


on recycled paper. 


SUBSCRIPTIONS AND COPIES 


PUBLIC 
Subscriptions: 
Paper or fiche 
Assistance with public subscriptions 
General online information 
Single copies/back copies: 
Paper or fiche 
Assistance with public single copies 
FEDERAL AGENCIES 
Subscriptions: 
Paper or fiche 
Assistance with Federal agency subscriptions 


202-512-1800 
512-1806 
202-512-1530; 1-888-293-6498 


512-1800 
512-1803 


523-5243 
523-5243 


NOW AVAILABLE ONLINE 


The October 1998 Office of the Federal Register Document 
Drafting Handbook 


Free, easy online access to the newly revised October 1998 
Office of the Federal Register Document Drafting Handbook 
(DDH) is now available at: 


http://www.nara.gov/fedreg/draftres.html 


This handbook helps Federal agencies to prepare documents 
for publication in the Federal Register. 


For additional information on access, contact the Office of 
the Federal Register’s Technical Support Staff. 


Phone: 202-523-3447 
E-mail: info@fedreg.nara.gov 


I | 
[S 
2 
J 
| 
| 
| 
| 
| 


Il 


Contents 


Federal Register eh 
Vol. 63, No. 235 


Tuesday, December 8, 1998 


Agriculture Department 
See Animal and Plant Health Inspection Service 
See Forest Service 


Air Force Department 
RULES 
Acquisition regulations: 
Types of contracts; CFR part removed, 67600 


Animal and Plant Health Inspection Service 
RULES 
Exportation and importation of animals and animal 
products: 
Rinderpest and foot-and-mouth disease, etc.; disease 
status change— 
Belgium et al., 67573-67575 
NOTICES 
Environmental statements; availability, etc.: 
Nonregulated status determinations— 
AgrEvo USA Co.; genetically engineered canola, 67643- 
67644 


Army Department 

See Engineers Corps 

NOTICES 

Agency information collection activities: 
Proposed collection; comment request, 67674 


Centers for Disease Control and Prevention 
NOTICES 
Meetings: 

State Chitdhood Lead Peisoning Prevention and 
Surveillance of Blood Levels in Children New and 
Competing-continuation Grantees Pre-application 
Workshop 

Correction, 67695 


Commerce Department 

See Export.Administration Bureau 

See Foreign-Trade Zones. Board 

See International Trade Administration 

See National Oceanic and Atmospheric Administration 
See Patent and Trademark Office 


Commission of Fine Arts 
NOTICES 
Grants and cooperative agreements; availability, etc.: 
Nationa! Capital arts and cultural affairs program, 67672- 
67673 
Meetings, 67673 


Commodity Futures Trading Commission 
NOTICES 
Meetings; Sunshine Act, 67673 


Copyright Office, Library of Congress 
NOTICES 
Cable compulsory license: 

Specialty station list, 67703-67704 


Customs Service 

NOTICES 

Automated drawback selectivity program; implementation: 
False drawback claims; penalties, 67722-67723 


Defense Department 

See Air Force Department 

See Army Department 

See Engineers Corps 

RULES 

Privacy Act; implementation 
Correction, 67724 

NOTICES 

Federal Acquisition Regulation (FAR): 
Agency information collection activities— 

Proposed collection: comment request, 67673-67674 


Education Department 
NOTICES 
Agency information collection activities: 
Proposed collection; comment request, 67675-67676 


Energy Department 

See Federal Energy Regulatory Commission 

See Hearings and Appeals Office, Energy Department 

NOTICES 

Electricity export and import authorizations, permits, etc.: 
Enserch Energy Services, Inc., et al., 67676 


Meetings: 
Environmental Management Site-Specific Advisory 
Board— 


Nevada Test Site, NV, 67676-67677 
Paducah Gaseous Diffusion Plant, KY, 67677 
National Electric and Magnetic Fields Advisory 
Committee, 67677-67678 


‘Engineers Corps 


NOTICES 
Environmental statements; notice of intent: 
Murrieta Creek, CA;-feasibility study, 67674-67675 


Environmental Protection Agency 
RULES 
Air quality implementation plans; approval and 
promulgation; various States: 
Kentucky, 67586-67591 
Missouri, 67591-67594 
Rhode Island, 67594-67600 
South Carolina, 67584-67586 
PROPOSED RULES 
Air quality implementation plans; approval and 
promulgation; various States: 
Kentucky, 67638-67639 
Missouri, 67639 
Rhode Island, 67638 
South Carolina, 67639-67640 


Executive Office of the President 
See Presidential ]Jocuments 


> 


IV Federal Register / Vol. 63, No. 235 / Tuesday, December 8, 1998 / Contents 


Export Administration Bureau 

NOTICES 

Export privileges, actions affecting: 
Yasutomi, Kiyoyuki, 67644-67645 


Farm Credit Administration 
NOTICES 
Meetings; Sunshine Act, 67685 


Federal Aviation Administration 
RULES 
Airworthiness directives: 

British Aerospace, 67576 
Class E airspace; correction, 67724 
PROPOSED RULES 
Airworthiness directives: 

British Aerospace, 67629-67634 


Federal Communications Commission 
NOTICES 
Common carrier services: 
Wireless telecommunications services— 
Phase II 220 MHz service spectrum auction; reserve 
prices or minimum opening bids and other 
procedural issues, 67685-67688 


Federal Energy Regulatory Commission 

NOTICES 

Electric rate and corporate regulation filings: 
Southwestern Public Service Co. et al., 67678-67682 

Applications, hearings, determinations, etc.: 
Equitrans, L.P.; correction, 67724 
Southern Natural Gas Co., 67678 


Federal Highway Administration 
RULES 
Motor carrier safety standards: 
Waivers, exemptions, and pilot programs; rules and 
procedures, 67600-67612 


Federal Housing Finance Board 
PROPOSED RULES 
Federal home loan bank system: 
Collateral eligible to secure Federal home loan bank 
advances, 67625-67629 


Federal Maritime Commission 
NOTICES 
Agreements filed, etc., 67688 
Freight forwarder licenses: 
National Freight Express, Inc., 67688-67689 


Federal Mediation and Conciliation Service 

NOTICES 

Grants and cooperative agreements; availability, etc.: 
Labor-management cooperation program, 67689-67691 


Federal Reserve System 
RULES 
Truth in Lending (Regulation Z): 


Mortgage rates and fees; dollar amount adjustment, 67575 
NOTICES 


Banks and bank holding companies: 
Formations, acquisitions, and mergers, 67692 
Correction, 67692 
Permissible nonbanking activities, 67692-67693 
Meetings; Sunshine Act, 67693-67694 
Reporting and recordkeeping requirements, 67694-67695 


Federal Transit Administration 
RULES 
Prohibited drug use and alcohol misuse prevention in 
transit operations: 
Post-accident drug and alcohol test results; use by 
employers, 67612-67613 


Financial Management Service 
See Fiscal Service 


Fine Arts Commission 
See Commission of Fine Arts 


Fiscal Service 
RULES 
Financial management services: 
Debt Collection Improvement Act of 1996— 
Delinquent debtors barred from obtaining Federal loans 
or loan insurance or guarantees, 67753-67758 


Fish and Wildlife Service 
RULES 
Endangered and threatened species: 
Findings on petitions, etc.— 
Florida black bear, 67613-67618 
Squirrel Chimney cave shrimp, 67618-67619 
Migratory bird hunting: 
Tungsten-matrix shot; temporary conditional approval as 


nontoxic for 1998-1999 season, 67619-67624 
PROPOSED RULES 


Endangered and threatened species: 


Bonneville cutthroat trout, 67640-67642 
NOTICES 


Environmental statements; availability, etc.: 
Incidental take permits— 
Santa Cruz County, CA; Mount Hermon June beetle and 
Zayante band-winged grasshopper, 67699-67700 
Meetings: 
North American Wetlands Conservation Council, 67700 


Food and Drug Administration 
NOTICES 
Color additive petitions: 

COPA Distributors, Inc., 67695 


Foreign-Trade Zones Board 
NOTICES 
Applications, hearings, determinations, etc.: : 
Florida 
Komatsu Latin-America Corp.; construction and mining 
equipment parts distribution facility, 67645 


Forest Service 
NOTICES 
Environmental statements; notice of intent: 
Frank Church-River of No Return Wilderness, ID, 67644 


General Services Administration 
NOTICES 
Federal Acquisition Regulation (FAR): 
Agency information collection activities— 
Proposed collection; comment request, 67673-67674 


Health and Human Services Department 

See Centers for Disease Control and Prevention 
See Food and Drug Administration 

See Health Resources and Services Administration 
See National Institutes of Health 


— 


Federal Register / Vol. 63, No. 235 / Tuesday, December 8, 1998 / Contents 


Health Resources and Services Administration 
NOTICES 
Agency information collection activities: 
Submission for OMB review; comment request, 67695— 
67696 


Hearings and Appeals Office, Energy Department 
NOTICES 
Cases filed, 67682-67685 


Immigration and Naturalization Service 
RULES 
Immigration: 

Aliens— 

Temporary protected status, registration deadlines 
exception; persons in valid immigrant/ 
nonimmigrant status during initial registration 
period; correction, 67724 


Interior Department 

See Fish and Wildlife Service 
See Land Management Bureau 
See National Park Service 


Internal Revenue Service 
RULES 
Income taxes: 

Conduit arrangement regulations; correction, 67577— 

67578 

PROPOSED RULES 
Income taxes: 

S corporations— 

Pass through of items to shareholders; public hearing 
cancellation, 67634-67635 


International Trade Administration 
NOTICES 
Antidumping: 
Elemental sulphur from— 
Canada, 67647-67650 
Ferrosilicon from— 
Brazil, 67650-67654 
Melamine, in crystal form, from— 
Japan, 67654-67656 
Polychloroprene rubber from— 
Japan, 67656-67658 
Stainless steel plate from— 
Sweden, 67658-67662 
Steel wire rope from— 
Korea, 67662-67665 
Synthetic methionine from— 
Japan, 67665-67668 
Antidumping and countervailing duties: 
Administrative review requests, 67646-67647 


International Trade Commission 
NOTICES 
Meetings; Sunshine Act, 67701-67702 


Justice Department 
See Immigration and Naturalization Service 


Labor Department 
See Occupational Safety and Health Administration 


Land Management Bureau 

NOTICES 

Resource management plans, etc.: 
Dona Ana County, NM, 67700 


Library of Congress 
See Copyright Office, Library of Congress 


National Aeronautics and Space Administration 
NOTICES 
Federal Acquisition Regulation (FAR): 
Agency information collection activities— 
Proposed collection; comment request, 67673-67674 


National Archives and Records Administration 
NOTICES 
Privacy Act: 

Systems of records, 67704-67713 


National Highway Traffic Safety Administration 

NOTICES 

Motor vehicle safety standards; exemption petitions, etc.: 
MHT Luxury Alloys, 67720-67722 


National Institutes of Health 

NOTICES 

Grants and cooperative*agreements; availability, etc.: 
National Institute of Diabetes and Digestive and Kidney 

Diseases— 
Hepatitis C virus vaccine, 67696-67697 

Meetings: 
National Center for Research Resources, 67697 
National Human Genome Research Institute, 67697 
National Institute of Mental Health, 67697 
National Institute of Nursing Research, 67697-67698 
Scientific Review Center, 67698 


National Oceanic and Atmospheric Administration 
RULES 
Marine mammals: 
Endangered fish or wildlife— 
Atlantic pelagic fishery; longline vessel operators; 


workshops; correction, 67624 
NOTICES 


Marine mammals: 
Incidental taking; authorization letters, etc.— 
Eglin Air Force Base, CA; explosive testing; bottlenose 
and spotted dolphins, etc., 67669-67672 


National Park Service 
PROPOSED RULES 
Land and water conservation fund program, State 
assistance; post-completion compliance 
responsibilities; modification, 67635-67638 
NOTICES 
Environmental statements; availability, etc.: 
White House and President’s Park, DC; comprehensive 
design plan, 67700-67701 
National Register of Historic Places: 
Pending nominations, 67701 


National Transportation Safety Board 
NOTICES 
Meetings; Sunshine Act, 67713 


Nuclear Regulatory Commission 
PROPOSED RULES 
Acquisition regulations, 67725-67752 
NOTICES 
Agency information collection activities: 

Proposed collection; comment request, 67713 
Certificates of compliance: 

United States Enrichment Corp.— 

Portsmouth Gaseous Diffusion Plant, OH, 67715-67717 


Vv 


VI Federal Register / Vol. 63, No. 235 / Tuesday, December 8, 1998 / Contents 


Environmental statements; availability, etc.: 
Duke Energy Corp., 67717-67718 
Meetings; Sunshine Act, 67718 
Applications, hearings, determinations, etc.: 
Cabot Performance Materials, 67714 
Illinois Power Co., 67714 
Southern California Edison Co., 67714 
Toledo Edison Co. et al., 67715 


Occupational Safety and Health Administration 
NOTICES 
Agency information collection activities: 

Proposed collection; comment request, 67702-67703 


Patent and Trademark Office 
RULES 
Patent cases: 

Fee revisions, 67578-67584 


Personnel Management Office 
NOTICES 
Meetings: 
National Partnership Council, 67718-67719 


Presidential Documents 
PROCLAMATIONS 
Imports and exports 

Broom corn brooms; termination of temporary duties on 

imports (Proc. 7154), 67759-67763 

Special observances: 

AIDS Day, World (Proc. 7153) 

Correction, 67724 


Public Debt Bureau 
See Fiscal Service 


Public Health Service 

See Centers for Disease Control and Prevention 
See Food and Drug Administration 

See Health Resources and Services Administration 
See National Institutes of Health 


Securities and Exchange Commission 
NOTICES 
Self-regulatory organizations; proposed rule changes: 
National Association of Securities Dealers, Inc.; 
correction, 67724 


State Department 
NOTICES 
Meetings: 
Shipping Coordinating Committee, 67719 


Transportation Department 

See Federal Aviation Administration 
See Federal Highway Administration 
See Federal Transit Administration 


See National Highway Traffic Safety Administration 
NOTICES 


Aviation proceedings: 
Agreements filed; weekly receipts, 67719 
Certificates of public convenience and necessity and 
foreign air carrier permits; weekly applications, 
67719-67720 


Treasury Department 

See Customs Service 

See Fiscal Service 

See Internal Revenue Service 


United States Information Agency 
RULES 
Freedom of Information Act; implementation, 67576-67577 


Veterans Affairs Department 
NOTICES 
Committees; establishment, renewal, termination, etc.: 
Education Advisory Committee, 67723 
Meetings: 
Structural Safety of VA Facilities Advisory Committee, 
67723 


Separate Parts In This Issue 


Part ll 
Nuclear Regulatory Commission, 67725-67752 


Part Ili 
Department of the Treasury, Fiscal Service, 67753-67758 


Part IV 
The President, 67759-67763 


Reader Aids 

Consult the Reader Aids section at the end of this issue for 
phone numbers, online resources, finding aids, reminders, 
and notice of recently enacted public laws. 


| 
i 
1 


Federal Register / Vol. 63, No. 235/ Tuesday, December 8, 1998/ Contents 


CFR PARTS AFFECTED IN THIS ISSUE 


A cumulative list of the parts affected this month can be found in the 
Reader Aids section at the end of this issue. . 


3 CFR 
Prociamations: 
6641 (see Proc. 


67761 
6961 (see Proc 

7154) 67761 
6969 (see Proc. 

67761 
7153 67724 
8 CFR 
103 67724 
244 ..67724 
9 CFR 
94... 67573 
12 CFR : 
67575 
Proposed Rules: 

935 67625 
14 CFR 
39 67576 
71 67724 
Proposed Rules: 
39 (3 documents) ........... 67629, 
67631, 67633 
22 CFR 
503 67576 
26 CFR 
1 67577 
Proposed Rules: 
67634 
31 CFR 
67754 
32 CFR 
286... 67724 
36 CFR 
Proposed Rules: 
59 67635 
37 CFR 
1 67578 
40 CFR 
52 (4 documents) ........... 67584, 
67586, 67591, 67594 
Proposed Rules: 
52 (4 documents) ........... 67638, 
67639 
48 CFR 
5316 67600 
Proposed Rules: 
Ch. 20 67726 
49 CFR 
67600 
383 67600 
653 67612 
654 67612 
50 CFR 
17 (2 documents) ...........67613, 
67618 
20 67619 
216 67624 
227 67624 
Proposed Rules: 


17 67640 


{ 
| 
i 


| 

| 
| 
| 

[ 
} 

| : 


Rules and Regulations 


Federal Register 
Vol. 63, No. 235 


Tuesday, December 8, 1998 


This section of the FEDERAL REGISTER 
contains regulatory documents having general 
applicability and legal effect, most of which 
are keyed to and codified in the Code of 
Federal Regulations, which is published under 
50 titles pursuant to 44 U.S.C. 1510. 


The Code of Federal Regulations is sold by 
the Superintendent of Documents. Prices of 
new books are listed in the first FEDERAL 
REGISTER issue of each week. 


DEPARTMENT OF AGRICULTURE 


Animal and Plant Health Inspection 
Service 


9 CFR Part 94 
[Docket No. 97-086-—2] 


Changes in Disease Status of Belgium, 
France, Greece, Luxembourg, 
Portugal, and Spain 


AGENCY: Animal and Plant Health 
Inspection Service, USDA. 
ACTION: Final rule. 


SUMMARY: We are declaring Luxembourg 
and Portugal free of rinderpest and foot- 
and-mouth disease; Greece free of 
rinderpest; France, Greece, Luxembourg, 
and Spain free of exotic Newcastle 
disease; Portugal free of African swine 
fever; and Belgium, France, and 
Portugal free of swine vesicular disease. 
These actions are based on a request 
from the European Commission’s 
Directorate General for Agriculture and 
on our review of the supporting 
documentation supplied with that 
request. These actions will relieve some 
restrictions on the importation into the 
United States of certain animals and 
animal products from those countries. 
However, because of the status of those 
countries with respect to other diseases, 
and because of other factors that could 

_ result in a risk of introducing animal 
diseases into the United States, the 
importation into the United States of 
animals and animal products from those 
countries will continue to be subject to 
certain restrictions. 

EFFECTIVE DATE: December 23, 1998. 
FOR FURTHER INFORMATION CONTACT: Dr. 
John Cougill, Staff Veterinarian, 
Products Program, National Center for 
Import and Export, VS, APHIS, 4700 
River Road Unit 40, Riverdale, MD 
20737-1231, (301) 734-8695; or e-mail: 
John.W.Cougill@usda.gov. 
SUPPLEMENTARY INFORMATION: 


Background 


The regulations in 9 CFR part 94 
(referred to below as the regulations) 
prohibit or restrict the importation of 
specified animals and animal products 
into the United States in order to 
prevent the introduction of various 
animal diseases, including foot-and- 
mouth disease (FMD), rinderpest, exotic 
Newcastle disease (END), African swine 
fever (ASF), hog cholera, swine 
vesicular disease (SVD), and bovine 
spongiform encephalopathy (BSE). 
These are dangerous and destructive 
communicable diseases of ruminants, 
swine, and poultry. 

On November 14, 1997, we published 
in the Federal Register (62 FR 61036- 
61041, Docket No. 97-086—1) a proposal 
to amend the regulations to declare 
Luxembourg and Portugal free of FMD 
and rinderpest; Greece free of 
rinderpest; France, Greece, Luxembourg, 
and Spain free of END; Portugal free of 
ASF; and Belgium, France, and Portugal 
free of SVD. We proposed those actions 
in response to a request submitted to the 
Animal and Plant Health Inspection 
Service (APHIS) in July 1997 by the 
European Commission’s Directorate 
General for Agriculture. 

We solicited comments concerning 
our proposal rule for 60 days ending 
January 13, 1998. We received one 
comment by that date. The comment 
was from a veterinary association and 
fully supported the proposed rule. 

Therefore, based on the rationale set 
forth in the proposed rule, we are 
adopting the provisions of the proposal 
as a final rule without change. 


Effective Date 


This is a substantive rule that relieves 
restrictions and, pursuant to the 
provisions of 5 U.S.C. 553, may be made 
effective less than 30 days after 
publication in the Federal Register. 
This rule removes certain restrictions on 
the importation into the United States of 
certain animals and animal products 
from Belgium, France, Greece, 
Luxembourg, Portugal, and Spain. We 
have determined that approximately 2 
weeks are needed to ensure that Animal 
and Plant Health Inspection Service 
personne] at ports of entry receive 
official notice of these changes in the 
regulations. Therefore, the 
Administrator of the Animal and Plant 
Health Inspection Service has 


determined that this rule should be 


made effective 15 days after publication 
in the Federal Register. 


Executive Order 12866 and Regulatory 
Flexibility Act 


This rule has been reviewed under 
Executive Order 12866. For this action, 
the Office of Management and Budget 
has waived its review process required 
by Executive Order 12866. 

This rule amends the regulations by 
declaring Luxembourg and Portugal free 
of rinderpest and FMD; Greece free of 
rinderpest; France, Greece, Luxembourg, 
and Spain free of END; Portugal free of 
ASF; and Belgium, France, and Portugal 
free of SVD. 


Pork and Pork Products and Swine 


Although this rule declares 
Luxembourg and Portugal free of 
rinderpest and FMD; Greece free of 
rinderpest; Belgium, France, and 
Portugal free of SVD; and Portugal free 
of ASF, all those countries are still 
considered affected with hog cholera, 
and Greece is still considered to be 
affected with FMD. Because of this, this 
rule will not lead to any substantive 
relaxation of restrictions imposed on the 
importation of pork and pork products 
and live swine from those countries, as 
these products will continue to be 
restzicted based on the presence of hog 
cholera and, in the case of Greece, FMD. 
Therefore, the effect of this rule on the 
importation of pork and pork products 
and live swine will be minimal, and 
thus the potential impact on the 
domestic producers of pork and pork | 
products and swine will be minimal. 


Ruminants and Ruminant Products 


This rule declares Greece free of 
rinderpest, but that country is still 
considered to be affected with FMD and, 
as a result of an interim rule effective on 
December 12, 1997, and published in 
the Federal Register on January 6, 1998 
(63 FR 406-408, Docket No. 97—127-1), 
is listed in § 94.18(a){2) as a region from 
which the importation of live 


- ruminants, meat and meat products 


from ruminants, and certain other 
ruminant products is restricted due to 
the risk of BSE. Similarly, this rule 
declares Portugal and Luxembourg free 
of rinderpest and FMD, but those 
countries are considered to be affected 
with BSE. (Luxembourg was not 
considered to be affected with BSE at 
the time the proposed rule was 
published, but it was added to the list 


; 67573 


67574 
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of regions where BSE exists in an 
interim rule that was effective on 
December 2, 1997, and published in the 
Federal Register on December 17, 1997 
(62 FR 65999-66001, Docket No. 97— 
118-1).) Because imports of ruminants 
and ruminant products from Greece are 
restricted due to FMD and BSE, and 
because imports of ruminants and 
ruminant products from Portugal and 
Luxembourg are restricted due to BSE, 
this rule will not lead to a substantive 
change in the restrictions imposed on 
the importation of ruminants and 
ruminant products from those three 
countries. 


Bird and Poultry Products 


This rule declares France, Greece, 
Luxembourg, and Spain free of END. 
This action relieves restrictions on the 
importation of carcasses, or parts or 
products of carcasses, of poultry, game 
birds, or other birds from those 
countries, and relieves certain 
restrictions on the importation of eggs 
(other than hatching eggs) laid by 
poultry, game birds, or other birds from 
those countries. This action also relieves 
the quarantine requirements for poultry 
hatching eggs imported from France, 
Greece, Luxembourg, and Spain. 

Egg production in those four countries 
is considerable: In 1995, the reported 
egg production in Belgium and 
Luxembourg was 3,858 million; in 
France, 16,911 million; in Greece, 2,600 
million; and in Spain, 9,983 million 
(“Agriculture Statistics,” 1997). U.S. 
production is also large, 74,280 million 
in 1995. In addition, the U.S. imports 
few eggs, with the total amount being 
equal to less than 0.1 percent of U.S. 
production. We believe that it is 
unlikely that these countries will 
redirect a significant portion of their 
production toward such a small U.S. 
import market. 

otal poultry meat production in 
France, Greece, Luxembourg, and Spain 
in 1995 was about 3.5 million metric 
tons, or about 26 percent the size of U.S. 
production of 13.8 million metric tons. 
However, the United States is a very 
strong net exporter of poultry meat, with 
imports of only 3,546 metric tons and 
exports of more than 2 million metric 
tons in 1996 (‘‘World Trade Atlas,” June 
1997). Very few of the imports are from 
western Europe. Moreover, more than 
99 percent of U.S. poultry meat imports 
originated in Canada. We do not expect 
that these countries will redirect a 
significant amount of poultry meat 
toward such a small U.S. import market. 


Impact on Small Entities 


The Regulatory Flexibility Act 
requires that the Agency specifically 


consider the economic impact 
associated with the rule on small 
entities. Those likely to be affected by 
this rule are those entities engaged in 
the production of live swine, pork and 
pork products, live ruminants, meat, 
meat products, and dairy products 
derived from ruminants, and poultry 
products. 


The Small Business Administration’s 
(SBA’s) definition of a “‘small’’ cattle, 
swine, or poultry farm is one whose 
total sales is less than $0.5 million 
annually. In 1992, 97.8 percent of cattle 
and calf farms would be considered 
small entities. The vast majority of the 
domestic hog and pig farms qualify as 
small entities (96.3 percent in 1992). 
Eighty-seven percent of poultry farms 
would be considered small entities in 
1992 (‘1992 Census of Agriculture,” 
U.S. Department of Commerce, 1993). 


The SBA’s guidelines state that a 
“small” producer of poultry meat 
(Standard Industrial Classification (SIC) 
2015, poultry slaughtering and 
processing) is one employing fewer than 
500 workers. In 1992, 74 percent of 591 
poultry slaughtering and processing 
establishments were considered small 
entities. These small entities accounted 
for approximately 30 percent of the total 
value of shipments of the industry, $7.2 
billion. 


The SBA’s guidelines state that a 
“small” producer of pork and ruminant 
products (part of SIC 2011 or 2013, meat 
packing plants) is one employing fewer 
than 500 workers. In 1992, 97 percent of 
the 1,367 meat packing establishments 
in SIC 2011 were considered small 
entities. These small establishments 
accounted for approximately 40 percent 
of the total value of shipments of the 
industry, $50.4 billion. Ninety-eight 
percent of the 1,264 establishments in 
SIC 2013 were considered small entities 
in 1992. These producers accounted for 
84 percent of the total value of 
shipments of the industry, $19.97 
billion. 


Although the majority of the domestic 
entities potentially affected by this rule 
are small, there will likely be only a 
minimal change in the level of imports 
that may compete with the output of 
these small entities, and thus there will 
be a minimal impact on any domestic 
producer of these products, whether 
small or large. 


Under these circumstances, the 
Administrator of the Animal and Plant 
Health Inspection Service has 
determined that this action will not 
have a significant economic impact on 
a substantial number of small entities. 


Executive Order 12988 


This rule has been reviewed under 
Executive Order 12988, Civil Justice 
Reform. This rule: (1) Preempts all State 
and local laws and regulations that are 
inconsistent with this rule; (2) has no 
retroactive effect; and (3) does not 
require administrative proceedings 
before parties may file suit in court 
challenging this rule. 


Paperwork Reduction Act 


This rule contains no new 
information collection or recordkeeping 
requirements under the Paperwork 
Reduction Act of 1995 (44 U.S.C. 3501 
et seq.). 


List of Subjects in 9 CFR Part 94 


Animal diseases, Imports, Livestock, 
Meat and meat products, Milk, Poultry 
and poultry products, Reporting and 
recordkeeping requirements. 

Accordingly, 9 CFR part 94 is 
amended as follows: 


PART 94—RINDERPEST, FOOT-AND- 
MOUTH DISEASE, FOWL PEST (FOWL 
PLAGUE), EXOTIC NEWCASTLE 
DISEASE, AFRICAN SWINE FEVER, 
HOG CHOLERA, AND BOVINE 
SPONGIFORM ENCEPHALOPATHY: 
PROHIBITED AND RESTRICTED 
IMPORTATIONS 


1. The authority citation for part 94 
continues to read as follows: 


Authority: 7 U.S.C. 147a, 150ee, 161, 162, 
and 450; 19 U.S.C. 1306; 21 U.S.C. 111, 114a, 
134a, 134b, 134c, 134f, 136, and 136a; 31 
U.S.C. 9701; 42 U.S.C. 4331 and 4332; 7 CFR 
2.22, 2.80, and 371.2(d). 


2. Section 94.1 is amended as follows: 

a. In paragraph (a)(1), the words ‘‘or 
(a)(3)”’ are added immediately after the 
words “‘paragraph (a)(2)”. 

b. In paragraph (a)(2), the word 
“Luxembourg,” is added immediately 
after the word “Japan,” and the word 
“Portugal,” is added immediately after 
the word ‘‘Poland,”; 

c. A new paragraph (a)(3) is added to 
read as set forth below. 

d. In the introductory text of 
paragraph (c), the words ‘“‘paragraph (a) 
of’ are removed and the words 
“paragraph (a)(2) of” are added in their 
place. 


§94.1 Regions where rinderpest or foot- 
and-mouth disease exists; importations 
prohibited. 

a x kk 

(3) The following regions are declared 
to be free of rinderpest: Greece. 


* * * * * 


§94.3 [Amended] 


3. Section 94.3 is amended by adding 
the words “‘where rinderpest or foot- 
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and-mouth disease exists, as” 
immediately before the word 
“designated”’. 


§94.4 [Amended] 


4. In § 94.4(a), the introductory text of 
the paragraph is amended by adding the 
words “where rinderpest or foot-and- 
mouth disease exists, as” immediately 
before the word “designated”. 


5. In § 94.6, paragraph (a)(2) is revised 
to read as follows: 


§94.6 Carcasses, or parts or products of 
carcasses, and eggs (other than hatching 
eggs) of poultry, game birds, or other birds; 
importations from regions where Exotic 
Newcastle disease (END) or S. enteritidis is 
considered to exist. 


(a)-* * 


(2) The following regions are 
considered to be free of Exotic 
Newcastle disease (END): Australia, 
Canada, Chile, Costa Rica, Denmark, 
Fiji, Finland, France, Great Britain 
(England, Scotland, Wales, and the Isle 
of Man), Greece, Iceland, Luxembourg, 
New Zealand, Republic of Ireland, 
Spain, Sweden, and Switzerland. 

* * * * * 


§94.8 [Amended] 


6. In § 94.8, the introductory text of 
the section is amended by removing the 
words “‘Malta, and Portugal” and adding 
in their place the words ‘‘and Malta”. 


§94.11 [Amended] 


7. In § 94.11, paragraph (a), the first 
sentence is amended by adding the 
word ‘“‘Luxembourg,”’ immediately after 
the word ‘‘Japan,”; by adding the word 
“Portugal,” immediately after the word 
“Poland,”; and by removing the 
reference ‘‘§ 94.1” and adding the 
reference ‘‘§ 94.1(a)(2)” in its place. 


§94.12 [Amended] 


8. In § 94.12, paragraph (a) is 
amended by adding the word 
“Belgium,” immediately after the words 
“The Bahamas,”; by adding the word 
“France,” immediately after the word 
“Finland,”; and by adding the word 
“Portugal,” immediately after the word 
“Panama,”. 


§94.13 [Amended] 


9. In § 94.13, the introductory text of 
the section is amended by adding the 
word “Belgium,” immediately after the 
words “The Bahamas,”; by adding the 
word “France,” immediately after the 
word “‘Denmark,”; and by adding the 
word “Portugal,” immediately after the 
words ‘“‘Northern Ireland,”. 


Done in Washington, DC, this 2nd day of 
December 1998. 


Craig A. Reed, 


Administrator, Animal and Plant Health 
Inspection Service. 


[FR Doc. 98-32520 Filed 12—7~98; 8:45 am] 
BILLING CODE 3410-34-P 


FEDERAL RESERVE SYSTEM 
12 CFR Part 226 

[Regulation Z; Docket No. R-1030] 
Truth in Lending 


AGENCY: Board of Governors of the 
Federal Reserve System. 


ACTION: Notice of adjustment of dollar 
amount. 


SUMMARY: The Board is publishing an 
adjustment to the dollar amount that 
triggers certain requirements of 
Regulation Z (Truth in Lending) for 
mortgages bearing fees above a certain 
amount. The Home Ownership and 
Equity Protection Act of 1994 sets forth 
rules for home-secured loans in which 
the total points and fees payable by the 
consumer at or before loan 
consummation exceed the greater of 
$400 or 8 percent of the total loan 
amount. The Board has annually 
adjusted the $400 amount based on the 
annual percentage change reflected in 
the Consumer Price Index that is in 
effect on June 1. For 1999, the adjusted 
dollar amount is $441. 

EFFECTIVE DATE: January 1, 1999. 

FOR FURTHER INFORMATION CONTACT: 
Michael Hentrel, Staff Attorney, 
Division of Consumer and Community 
Affairs, Board of Governors of the 
Federal Reserve System, at (202) 452— 
3667. For the users of 
Telecommunications Device for the Deaf 
only, please contact Diane Jenkins at 
(202) 452-3544. 


SUPPLEMENTARY INFORMATION: 


Background 

The Truth in Lending Act (TILA; 15 
U.S.C..1601—1666j) requires creditors to 
disclose credit terms and the cost of 
consumer credit as an annual 
percentage rate. The act requires 
additional disclosures for loans secured 
by a consumer’s home, and permits 
consumers to cancel certain transactions 
that involve their principal dwelling. 
TILA is implemented by the Board’s 
Regulation Z (12 CFR part 226). 

On March 24, 1995, the Board 
published amendments to Regulation Z 
implementing the Home Ownership and 
Equity Protection Act of 1994 (HOEPA), 
contained in the Riegle Community 


Development and Regulatory 
Improvement Act of 1994, Pub. L. 103- 
325, 108 Stat. 2160 (60 FR 15463). These 
amendments, which became effective on 
October 1, 1995, are contained in 

§ 226.32 of the regulation and impose 
additional disclosure requirements and 
substantive limitations on certain 
closed-end mortgage loans bearing rates 
or fees above a certain percentage or 
amount. As enacted, the statute requires 
creditors to comply with the rules in 

§ 226.32 if the total points and fees 
payable by the consumer at or before 
loan consummation exceed the greater 
of $400 or 8 percent of the total loan 
amount. TILA and Regulation Z provide 
that the $400 figure shall be adjusted 
annually on January 1 by the annual 
percentage change in the Consumer 
Price Index (CPI) that was reported on 
the preceding June 1. (15 U.S.C. 
1602(aa)(3)) and section 226.32(a)(1)(ii) 
The Board adjusted the $400 amount to 
$412 for 1996, to $424 for 1997, and to 
$435 for 1998. 


The Bureau of Labor Statistics 
publishes consumer-based indices 
monthly, but does not “report” a CPI 
change on June 1; adjustments are 
reported in the middle of each month. 
The Board uses the CPI-U index, which 
is based on all urban consumers and 
represents approximately 80 percent of 
the U.S. population, as the index for 
adjusting the $400 dollar figure. The 
adjustment to the CPI-U index reported 
by the Bureau of Labor Statistics on May 
15, 1998, was the CPI-U index “in 
effect’’ on June 1, and reflects the 
percentage increase from April 1997 to 
April 1998. The adjustment to the $400 
figure below reflects a 1.4 percent 
increase in the CPI-U index for this 
period. 


Adjustment 


For the reasons set forth in the 
preamble, for purposes of determining 
whether a mortgage transaction is 
covered by § 226.32 (based on the total 
poiats and fees payable by the consumer 
at or before loan consummation), a loan 
is covered if the points and fees exceed 
the greater of $441 or 8 percent of the 
total loan amount, effective January 1, 
1999. 


By order of the Board of Governors of the 
Federal Reserve System, acting through the 
Secretary of the Board under delegated 
authority, December 2, 1998. 

Jennifer J. Johnson, 

Secretary of the Board. 

[FR Doc. 98—32460 Filed 12—7-98; 8:45 am] 
BILLING CODE 6210-01-P 
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DEPARTMENT OF TRANSPORTATION 
Federal Aviation Administration 
14 CFR Part 39 


[Docket No. 98-CE-63-AD; Amendment 39- 
10836; AD 98-21-28] 


RIN 2120-AA64 


Airworthiness Directives; British 
Aerospace Jetstream Model 3101 
Airplanes 


AGENCY: Federal Aviation 
Administration, DOT. 


ACTION: Direct final rule; confirmation of 
effective date. 


SUMMARY: This action confirms the 

effective date of Airworthiness Directive 
, (AD) 98-21-28, which applies to certain 
British Aerospace Jetstream Model 3101 
airplanes. AD 98-21-28 requires 
modifying the propeller de-icing system 
to assure system performance at low 
ambient temperatures. This AD was the 
result of mandatory continuing 
airworthiness information (MCAI) 
issued by the airworthiness authority for 
the United Kingdom. The actions 
specified in this AD are intended to 
prevent propeller-induced vibrations 

‘from occurring during icing encounters 
at low ambient temperatures, which 
could result in decreased performance 
of the de-icing system during icing 
encounters with possible loss of control 
of the airplane. 


EFFECTIVE DATE: January 15, 1999. 


FOR FURTHER INFORMATION CONTACT: Mr. 
S.M. Nagarajan, Aerospace Engineer, 
FAA, Small Airplane Directorate, 1201 
Walnut, suite 900, Kansas City, Missouri 
64106; telephone: (815) 426-6932; 
facsimile: (816) 426-2169. 


SUPPLEMENTARY INFORMATION: The FAA 
published this direct final rule with 
request for comments in the Federal 
Register on October 14, 1998 (63 FR 
55015). The FAA uses the direct final 
rulemaking procedure for a non- 
controversial rule where the FAA 
anticipates that there will be no adverse 
public comment. This direct final rule 
advised the public that no adverse 
comments were anticipated, and that 
unless a written adverse comment, or a 
written notice of intent to submit such 
an adverse comment, was received 
within the comment period, the 
regulation would become effective on 
January 15, 1999. No adverse comments 
were received, and thus this notice 
confirms that this final rule will become 
effective on that date. 


Issued in Kansas City, Missouri, on 
December 1, 1998. 


James E. Jackson, 

Acting Manager, Small Airplane Directorate, 
Aircraft Certification Service. 

[FR Doc. 98-32473 Filed 12—7—98; 8:45 am] 
BILLING CODE 4910-13-U 


UNITED STATES INFORMATION 
AGENCY 


22 CFR Part 503 


Freedom of Information Act Regulation 


AGENCY: United States Information 
Agency. 
ACTION: Final rule. : 


SUMMARY: This document amends the 
Agency’s current regulation 
implementing the Freedom of 
Information Act (FOIA) to conform with 
requirements made by the Electronic 
Freedom of Information Act (EFOIA) of 
1996 as amended. 

EFFECTIVE DATE: January 7, 1999. 
ADDRESSES: Freedom of Information 
Office, United States Information 
Agency, Room M-29, 301 4th Street, 
SW, Washington, D.C. 20547. 

FOR FURTHER INFORMATION CONTACT: 
Lola L. Secora, Chief, FOIA/PA Unit, 
(202) 619-5499. 

SUPPLEMENTARY INFORMATION: The 
United States Information Agency last 
published a Final Rule to revise its 
Freedom of Information Act (FOIA) 
regulations on February 8, 1994, 59 FR 
5708, 22 CFR Ch. V (4—1-96 Edition). 
This new amendment to USIA’s 
regulation implementing the FOIA is 
required by the EFOIA of 1996 as 
amended by Pub. L. 104-231. The 
amendments are made to address and 
explain how records of USIA will be 


reviewed and released when the records | 


are maintained in electronic format. 
However, documentation not previously 
subject to the FOIA when maintained in 
a non-electronic format is not made 
subject to FOIA by this new 
amendment. It has been determined that 
this addition is not a significant 
regulatory action and it will not: 

21) Have an annual effect on the 
economy of $100 million or more or 
adversely affect in a material way the 
economy; a section of the economy; 
productivity; competition; jobs; the 
environment; public health or safety; or 
State, local, or tribal governments or 
communities; 

(2) Create a serious inconsistency or 
otherwise interfere with an action taken 
or planned by another agency; 

63) Materially alter the — 
impact of entitlements, grants, user fees, 


or loan programs, or the rights and 
obligations of recipients thereof; 

(4) Have a significant economic 
impact on a substantial number of small 
entities; or 

(5) Impose any reporting or record 
keeping requirements under the 
Paperwork Reduction Act of 1995 (44 
U.S.C. Chapter 35). ; 


List of Subjects in 22 CFR Part 503 


Freedom of information. 


Accordingly, 22 CFR part 503 is 
amended as set forth below: 


PART 503—FREEDOM OF 
INFORMATION ACT REGULATION 


1. The authority citation for part 503 
reads as follows: 


Authority: 5 U.S.C. 301, 552; 13 U.S.C. 8; 
22 U.S.C. 503, 2658; E.O. 10477, 18 FR 4540, 
3 CFR, 1949-1953 Comp., p. 958; E.O. 10822, 
24 FR 4159, 3 CFR, 1959-1963 Comp., p. 355; 
E.O. 12292, 46 FR.13967, 3 CFR, 1981 Comp., 
p. 134; E.O. 12356, 47 FR 14874 and 15557, 

3 CFR, 1982 Comp., p. 166; E.O. 12958, 60 
FR 19825, 3 CFR, 1995 Comp., p. 333. 


2. In § 503.1, revise the definition for 
“Records” in paragraph (b) to read as 
follows: 


§ 503.1 Introduction and definitions. 
* * * * * 

(b) Definitions * * * 

Records (and any other term used in 
this section in reference to information) 
includes any information that would be 
an agency record subject to the 
requirements of this section when 
maintained by the Agency in any 
format, including an electronic format. 
Records also include any handwritten, 
typed or printed documents (such as 
memoranda, books, brochures, studies, 
writings, drafts, letters, transcripts, and 
minutes) and documentary material in 
other forms (such as punchcards; 
magnetic tapes, cards, or discs; paper 
tapes; audio or video recordings; maps; 
photographs; slides; microfilm; and 
motion pictures). It does not include 
objects or articles such as exhibits, 
models; equipment, and duplication 
machines or audiovisual processing 
materials. Nor does it include books, 
magazines, pamphlets, or other 
reference material in formally organized 
and officially designated USIA libraries, 
where such materials are available 
under the rules of the particular library. 


* * * 

3. In § 503.2, paragraph (b) is revised, 
the undesignated text at the end of the 
section is removed, and paragraph (e)(2) 
is revised to read as follows: 


§ 503.2 Making a request. 


* * * * * 
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(b) Details in your letter. Your request 
for documents should provide as many 
details as possible that will help us find 
the records you are requesting. If there 
is insufficient information, we will ask 
you for more. Include your telephone 
number(s) to help us reach you if we 
have questions. If you are not sure how 
to write your request or what details to 
include, you may call the FOIA Office 
to request a copy of the Agency’s 
booklet ‘Guide and Index of Records,” 
or access the same information via the 
Internet on USIA’s World Wide Web site 
(http://www.usia.gov). The more 
specific the request for documents, the 
faster the Agency will be able to 
respond to your request(s). 

* * * * * 

(e) Responding to your request. * * * 

(2) Furnishing records. (i) The Agency 
is only required to furnish copies of 
records which we have or can retrieve, 
we are not compelled to create new 
records. The Agency will aid requesters 
by providing records and information in 
the form requested, including electronic 
format, if we can readily reproduce 
them in that form or format. 

(ii) We may decide to conserve 
government resources and at the same 
time supply the records you need by 
consolidating information from various 
records, in paper form or electronically, 
rather than copying them all. If the 
effort to produce records in electronic 
format would significantly interfere 
with the operations of the Agency, we 
will consider the effort to be an . 
unreasonable search. 

(iii) The Agency is required to furnish 
only one copy of a record. If we are 
unable to make a legible copy ofa 
record to be released, we will not 
attempt to reconstruct it. Rather we will 
furnish the best copy possible and note 
its poor quality in our reply or on the 


) If we cannot accommodate the 
request for form or format, we will 
provide responsive, nonexempt 
information in a reasonably accessible 
form. 


§503.3 [Amended] 

4. In § 503.3 revise “‘partial of” in the 
first sentence of paragraph (d) to read 
“partial or”. 

5. In § 503.4, revise paragraph (b)(1), 
redesignate paragraph (b)(3) as 
paragraph (b)(3)(i), and add paragraphs 
(b)(3)(ii) and (b)(3) (iii) to read as 
follows: 

§ 503.4. Time limits. 

(b) Time allowed. (1) We will decide 
whether to release records within 20 
working days after your request reaches 


the appropriate area office that 
maintains the records you are 
requesting. When we decide to release 
records, we will actually provide the 
records at that time, or as soon as 
possible after that decision, or let you 
inspect them as soon as possible 
thereafter. 


* *x * * * 


(3)(i)* * * 

(ii) If an extra ten days still does not 
provide sufficient time for the Agency to 
deal with your request, we will inform 
you that the request cannot be processed 
within the statutory time limit and 
provide you with the opportunity to 
limit the scope of your request and/or 
arrange with us a negotiated deadline 
for processing your request. 

(iii) If you refuse to reasonably limit 
the scope of your request or refuse to 
agree upon a time frame, the Agency 
will process your case as it would have, 
had no modification been sought. We 
will make a diligent, good-faith effort to 
complete our review within the 
statutory time frame. 

6. In § 503.5, revise paragraphs (a) 
introductory text, (a)(4), and (c) to read 
as follows: § 503.5 Records available for 
public inspection. 

(a) To the extent that they exist, we 
will make the following records of 
general interest available for you in 
paper form or electronically for 
inspection or copying: 

(4) In addition to such records as 
those described in this paragraph (a), we 
will make available to any person a 
copy of all other Agency records, in the 
format requested, if available, unless we 
determine that such records should be 
withheld from disclosure under 
subsection (b) of the Act and § 503.8 and 
§ 503.9 of this part. 


(c) The Agency’s FOIA Guide and 
Index will be available electronically via 
the Internet, or you may request a copy 
of it by mail. 

7. In § 503.7, revise paragraphs (c)(2) 
and (e)(3) to read as follows; 


§503.7 Fees. 
* * * * * 


(2) Computer searching and printing. 
Except in unusual cases, the cost of 
computer time will not be a factor in 
calculating the two free hours of search 
time. In those unusual cases, where the 
cost of conducting a computerized 
search significantly detracts from the 
Agency’s ordinary operations, no more 
than the dollar equivalent of two hours 
of manual search time shall be allowed. 
For searches conducted beyond the first 


two hours, the Agency shall only charge 
the direct costs of conducting such 
searches. 

(e) Waiver or reduction of fees.* * * 

(3) You must make your request for a 
waiver or reduction at the same time 
you make your request for records. Only 
the FOIA Officer may make the decision 
whether to waive or reduce the fees. If 
we do not completely grant your request 
for a waiver or reduction, the denial 
letter will designate the appeal official. 

8. In § 503.8, remove the period at the 
end of paragraph (d)(5)(vi) and add a 
semicolon in its place, and add 
paragraph (d)(5)(vii) to read as follows: 


§ 503.8 Exemptions. 
2 * * * * 

(d) Exemption four—Trade secrets 
and confidential commercial or 
financial information 
* * 

(5) Exceptions to predisclosure 
notification. * * * 

(vii) We withhold the information 
bécause another statute requires its 
withholding. 

* * * * 
Dated: December 1, 1998. 
Les Jin, 
General Counsel. 
[FR Doc. 98—32511 Filed 12—7-98; 8:45 am] 
BILLING CODE 8230-01-M 


DEPARTMENT OF THE TREASURY 
internal Revenue Service 
26 CFR Part 1 


[TD 8611] 
RIN 1545-AS40 


Conduit Arrangement Regulations; 
Correction 


AGENCY: Internal Revenue Service (IRS), 
Treasury. 


ACTION: Correcting amendment. 


SUMMARY: This document contains a 
correction to final regulations (TD 
8611), which were published in the 
Federal Register on Friday, August 11, 
1995 (60 FR 40997) relating to conduit 
financing arrangements. 

DATES: This correcting amendment is 
effective September 11, 1995. 

FOR FURTHER INFORMATION CONTACT: 
Phyllis Marcus, (202) 622-3870 (not a 
toll-free number). 

SUPPLEMENTARY INFORMATION: 


Background 


The final regulations that are the 
subject of this correction are under 


67578 


Federal Register/Vol. 63, No. 235/Tuesday, December 8, 1998/Rules and Regulations 


section 7701(l) of the Internal Revenue 
Code. 


Need for Correction 


As published, final regulations (TD 
8611) contain an error which may prove 
to be misleading and are in need of 
clarification. 


List of Subjects in 26 CFR Part 1 


Income taxes, Reporting and 
recordkeeping requirements. 


Correcting Amendment to Regulations 


Accordingly, 26 CFR part 1 is 
corrected by making the following 
correcting amendment: 


PART 1—INCOME TAXES 


Paragraph 1. The authority citation 
for part 1 continues to read in part as 
follows: 


Authority: 26 U.S.C. 7805 * * *. 


~§1.881-3 [Corrected] 

Par. 2. In § 1.881—3, paragraph 
(a)(2)(ii)(B)(3) is redesignated as 
paragraph (a)(3). 

Cynthia E. Grigsby, 

Chief, Regulations Unit, Assistant Chief 
Counsel (Corporate). 

[FR Doc. 98-32466 Filed 12—7-98; 8:45 am] 
BILLING CODE 4830-01-U 


DEPARTMENT OF COMMERCE 
Patent and Trademark Office 
37 CFR Part 1 

[Docket No. 98-0713170-8289-03] 
RIN 0651—-AA96 


Revision of Patent Fees for Fiscal Year 
1999 


AGENCY: Patent and Trademark Office, 
Commerce. 


ACTION: Final rule. 


SUMMARY: The Patent and Trademark 
Office (PTO) is amending the rules of 
practice in patent cases to reduce patent 
“statutory” fee amounts to conform to 
the fee amounts set by law in the United 
States Patent and Trademark Office 
Reauthorization Act, Fiscal Year 1999 
(Pub. L. 105-358). The PTO is reducing, 
by a corresponding amount, a few fees 
that track the statutory fees. The PTO is 
also reducing a non-statutory fee to 
reflect current business practice. This 
final rule supersedes the final rule that 
was published on July 24, 1998, and 
corrected on September 3, 1998. 
EFFECTIVE DATE: The effective date for 
the amendments to the fee amounts in 


37 CFR 1.16, 1.17(a) through (d), (1), and 
(m), 1.18, 1.20, and 1.492 is the date of 
enactment of Pub. L. 105-358 
(November 10, 1998). The effective date 
for the amendments to the fee amounts 
in 37 CFR 1.17(r) and (s), and 
1.21(a)(6)(ii) is December 8, 1998. 


FOR FURTHER INFORMATION CONTACT: 
Matthew Lee by telephone at (703) 305- 
8051, by facsimile at (703) 305-8007, or 
by e-mail at matthew.lee@uspto.gov. 
SUPPLEMENTARY INFORMATION: This final 
rule adjusts PTO fees in accordance 
with the United States Patent and 
Trademark Office Reauthorization Act, 
Fiscal Year 1999 (Pub. L. 105-358). 


Background 


Patent fees are authorized by 35 
U.S.C. 41 and 35 U.S.C. 376. The fees 
established under 35 U.S.C. 41(a) and 
(b) are referred to as the “statutory” fees. 
Subsection 41(f) of title 35, United 
States Code, provides that fees 
established under 35 U.S.C. 41(a) and 
(b) may be adjusted on an annual basis 
to reflect fluctuations in the Consumer 
Price Index (CPI). Section 10101 of the 
Omnibus Budget Reconciliation Act of 
1990 (amended by section 8001 of Pub. 
L. 103-66) provided that there would be 
a surcharge on all fees established under 
35 U.S.C. 41(a) and (b). This surcharge 
provision was scheduled to expire on 
October 1, 1998. 

Against this background, the PTO 
published a final rule in the Federal 
Register of July 24, 1998, that revised 
patent fees for fiscal year 1999 (63 FR 
39731). See also 63 FR 46891 
(September 3, 1998) (correcting one of 
the fee amounts specified in the July 24, 
1998 final rule). The final rule had an 
effective date of October 1, 1998. The 
notice provided that if superseding 
legislation were passed, the PTO would 
publish a document in the Federal 
Register to ensure that the fees 
established under the final rule would 
not take effect. 

Superseding legislation was passed. 
First, a series of continuing resolution 
appropriations bills were enacted that 
maintained PTO fee amounts at fiscal 
year 1998 rates from October.1, 1998, 
through October 21, 1998. See H.J. Res. 
128, Pub. L. 105-240; H.J. Res. 133, Pub. 
L. 105-249; H.J. Res. 134, Pub. L. 105- 
254; H.J. Res. 135, Pub. L. 105-257; H.J. 
Res. 136, Pub. L. 105-260; and H.J. Res. 
137, Pub. L. 105-273. In response, the 
PTO published a final rule in the 
Federal Register of October 1, 1998, 
which delayed the effective date of the 
July 24, 1998 final rule (63 FR 46891). 

Second, the Omnibus Consolidated 
and Emergency Supplemental 
Appropriations Act, 1999 (Pub. L. 105- 


277) was signed by the President on 
October 21, 1998. It maintained patent 
fees at their September 30, 1998 (fiscal 
year 1998) rates through either 
enactment of a reauthorization statute, 
or if no such statute, then June 15, 1999. 
Thus, it also superseded the PTO’s July 
24, 1998 final rule. 

Finally, the United States Patent and 
Trademark Office Reauthorization Act, 
Fiscal Year 1999 (Pub. L. 105-358) was 
signed by the President on November 
10, 1998. Pub. L. 105-358 amends 35 
U.S.C. 41(a) and (b) and, thus, 
statutorily resets 35 U.S.C. 41(a) and (b) 
fees. That is, the fees established under 
35 U.S.C. 41(a) and (b)—which in 
previous years had been determined 
using a base amount, a surcharge 
amount, and cumulative CPI 
adjustments—are for the balance of 
fiscal year 1999 set at the amounts 
specified in Pub. L. 105-358. (In future 
years, these fees may be adjusted to 
reflect fluctuations in the CPI.) 

This final rule conforms the patent 
fees set forth in 37 CFR 1.16, 1.17(a) 
through (d), (1), and (m), 1.18, 1.20, and 
1.492 to the fee amounts specified in 
Pub. L. 105-358. Specifically, it amends 
the following sections to correspond to 
the patent fees specified in amended 35 
U.S.C. 41(a): 

1.16 (paragraphs (a) through (d), and 
(f) through (j)), 

1.17 (paragraphs (a) through (qd), (1) 
and (m)), 

1.18 (paragraphs (a) through (c)), and 

1.492 (paragraphs (a) through (d)). 

Section 1.20 (paragraphs (d) through (g)) 

is amended to indicate the patent fees 

specified in amended 35 U.S.C. 41(b). 

This final rule also adjusts two fees 
that track statutory fees, and one non- 
statutory fee. Section 1.17, paragraphs 
(r) and (s), is reduced to correspond to 
the fee provided in 35 U.S.C. 
41(a)(1)(A), as amended by Pub. L. 105- 
358. Section 1.21(a)(6)(ii) is being 
reduced to reflect current business 
practice. The adjustment to section 
1.21(a)(6)(ii) was announced in the July 
24, 1998 final rule. 

Pub. L. 105-358 supersedes Pub. L. 
105-277. The present notice therefore 
supersedes any and all prior notices or 
corrections revising patent fees for fiscal 
year 1999. 

A comparison of the September 30, 
1998 fee amounts (i.e., the fiscal year 
1998 fee amounts) and the new fee 
amounts for fiscal year 1999 is included 
as an Appendix to this final rule. 


Procedures for Determining the Fee 
Owed During the Transition to the New 
Fee Schedule 


With two exceptions, any fee amount 
that is paid on or after the effective date 
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of the final fee adjustment would be 
subject to the new fees then in effect. As 
will be further explained below, the two 
exceptions are the filing fee required for 
a patent application filed under 35 
U.S.C. 111 and the national fee for an 
application entering the national stage 
under 35 U.S.C. 371. 


If a Certificate of Mailing or 
Transmission was used, and was proper 
under § 1.8(a)(1), the fee required is the 
lower of: 


(1) The fee in effect on the date the 
PTO receives the fee; or 


(2) The fee in effect on the date of 
mailing indicated on a proper Certificate 
of Mailing or Transmission under 
§ 1.8(a)(1). 

Items for which a Certificate of 
Mailing or Transmission under 
§ 1.8(a)(1) is not proper to include, for 
example, Continued Prosecution 
Applications (CPAs) under § 1.53(d) and 
other national and international 
applications for patents. See 37 CFR 
1.8(a)(2). 


Under § 1.10(a), any correspondence 
delivered by the “Express Mail Post 
Office to Addressee”’ service of the 
United States Postal Service (USPS) is 
considered filed or received in the 
Office on the date of deposit with the 
USPS. The date of deposit with the 
USPS is shown by the “date#in” on the 
“Express Mail” mailing label or other 
official USPS notation. 


a. The Filing Fee for Applications Filed 
Under 35 U.S.C. 111 and 37 CFR 1.53 


35 U.S.C. 111 provides for the filing 
of a patent application with the PTO. If 
the filing fee for an application filed 
under 35 U.S.C. 111 is received when 
the application is filed, the filing fee 
required is the filing fee in effect on the 
filing date assigned the application. If 
the PTO receives the filing fee on a date 
later than the filing date assigned the 
application, the filing fee required is the 
higher of: 

(1) The filing fee in effect on the filing 
date assigned the application; or 


(2) The filing fee in effect on the date 
the PTO receives the filing fee. 


The filing fee includes the basic fee, 
excess Claims fees (if any), and the 
multiple dependent claim fee (if any), 
for claims present on filing (unless the 
excess or multiple dependent claims are 
canceled before the filing fee is paid). Of 
course, if the basic filing fee is received 
on a date later than the filing date 
assigned the application filed under 35 
U.S.C. 111, a surcharge as set forth in 
§ 1.16(e) is also required. 


b. The Fees for International 
Applications Entering the National 
Stage Under 35 U.S.C. 371 and 37 CFR 
1.494 or 1.495 


35 U.S.C. 371 provides for the 
national stage filing of a patent 
application under the Patent 
Cooperation Treaty. The basic national 
fee for an international application 
entering the national stage is due not 
later than the expiration of 20 months 
from the priority date in the 
international application (or 30 months 
from the priority date if the United 
States was elected prior to the 
expiration of 19 months from the 
priority date). The amount of the basic 
national fee that is required to be paid 
is the basic national fee in effect on the 
date the full fee is received. 

The excess claim fees or the multiple 
dependent claim fee is the higher of: 

(1) The excess claims fees and the 
multiple dependent claim fee in effect 
on the date the PTO receives the basic 
national fee; or 

(2) The excess claims fees and the 
multiple dependent claim fee in effect 
on the date the PTO receives (any of) 
these fees. 

In this respect, the practice for 
determining the fees due for excess 
claims and any multiple dependent 
claim when entering into the national 
stage is analogous to the practice for 
applications filed under 35 U.S.C. 111. 

Fees for claims which are added after 
entry into the national stage are 
determined by the fees in effect (for 
excess Claims and multiple dependent 
claim) on the date the PTO receives the 
fee(s). 


Other Considerations 


This final rule contains no 
information collection within the 
meaning of the Paperwork Reduction 
Act of 1995, 44 U.S.C. 3501 et seq. This 
final rule has been determined to be 
significant for purposes of Executive 
Order 12866. 

This final rule conforms the patent 
fees indicated in Part 1 of title 37, Code 
of Federal Regulations, to the patent fee 
amounts set by law. Therefore, prior 
notice and an opportunity for public 
comment are not required pursuant to 5 
U.S.C. 553 (or any other law), and 30- 
day prior publication in the Federal 
Register and the Official Gazette of the 
Patent and Trademark Office is not 
required pursuant to 35 U.S.C. 41(f). As 
prior notice and an opportunity for 
public comment are not required 
pursuant to 5 U.S.C. 553, or any other 
law, the analytical requirements of the 
Regulatory Flexibility Act, 5 U.S.C. 601 
et seq., are inapplicable. 


List of Subjects in 37 CFR Part 1 


Administrative practice and 
procedure, Inventions and patents, 
Reporting and recordkeeping 
requirements, Small businesses. 


PART 1—RULES OF PRACTICE IN 
PATENT CASES 


1. The authority citation for 37 CFR 
Part 1 continues to read as follows: 


Authority: 35 U.S.C. 6, unless otherwise 
noted. 


2. Section 1.16 is amended by revising 
paragraphs (a) through (d), and (f) 
through (j), to read as follows: 


§1.16 National application filing fees. 

(a) Basic fee for filing each application 
for an original patent, except 
provisional, design or plant 
applications: 

By a small entity (§ 1.9(f))—$380.00 
By other than a small entity—$760.00 

(5) In addition to the basic filing fee 
in an original application, except 
provisional applications, for filing or 
later presentation of each independent 
claim in excess of 3: 

By a small entity (§ 1.9(f))—$39.00 
By other than a smail entity—$78.00 

(c) In addition to the basic filing fee 
in an original application, except 
provisional applications, for filing or 
later presentation of each claim in 
excess of 20 (Note that § 1.75(c) 
indicates how multiple dependent 
claims are considered for fee purposes.): 
By a small entity (§ 1.9(f))—-$9.00 
By other than a small entity—$18.00 

(d) In addition to the basic filing fee 
in an original application, except 
provisional applications, if the 
application contains, or is amended to 
contain, a multiple dependent claim(s), 
pex application: 

By a small entity (§ 1.9(f))—-$130.00 
By other than a small entity—$260.00 
(f) Basic fee for filing each design 

application: 
By a small entity (§ 1.9(f)}—$155.00 
By other than a small entity—$310.00 

(g) Basic fee for filing each plant 
application, except provisional 
applications: 

By a small entity (§ 1.9(f))—$240.00 
By other than a small entity—$480.00 

(h) Basic fee for filing each reissue 
application: 

By a small entity (§ 1.9(f})—$380.00 
By other than a small entity—$760.00 

(i) In addition to the basic filing fee 
in a reissue application, for filing or 
later presentation of each independent 
claim which is in excess of the number 
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of independent claims in the original 
patent: 
By a small entity (§ 1.9(f})—$39.00 
By other than a small entity—$78.00 

(j) In addition to the basic filing fee in 
a reissue application, for filing or later 
presentation of each claim (whether 
independent or dependent) in excess of 
20 and also in excess of the number of 
claims in the original patent (Note that 
§ 1.75(c) indicates how multiple 
dependent claims are considered for fee 
purposes.): 
By a small entity (§ 1.9(f))—$9.00 
By other than a small entity—$18.00 

3. Section 1.17 is amended by revising 
paragraphs (a)(1) through (5), (b) 
through (d), (1), (m), (r), and (s), to read 
as follows: 


§1.17 Patent application processing fees. 
(a) x 
(1) For reply within first month: 

By a small entity (§ 1.9(f})—$55.00 

By other than a small entity—$110.00 
(2) For reply within second month: 

By a small entity (§ 1.9(f)})—$190.00 

By other than a small entity—$380.00 
(3) For reply within third month: 

By a small entity (§ 1.9(f})—$435.00 

By other than a small entity—$870.00 
(4) For reply within fourth month: 

By a small entity (§ 1.9(f))—$680.00 

By other than a small entity—$1,360.00 
(5) For reply within fifth month: 

By a small entity (§ 1.9(f))—$925.00 

By other than a small entity—$1,850.00 
(b) For filing a notice of appeal from 

the examiner to the Board of Patent 

Appeals and Interferences: 

By a small entity (§ 1.9(f})—$150.00 

By other than a small! entity—$300.00 
(c) In addition to the fee for filing a 

notice of appeal, for filing a brief in 

support of an appeal: 

By a small entity (§ 1.9 (f))—$150.00 

By other than a small entity—$300.00 
(d) For filing a request for an oral 

hearing before the Board of Patent 

Appeals and Interferences in an appeal 

under 35 U.S.C. 134: 

By a small entity (§ 1.9(f})—$130.00 

By other than a small entity—$260.00 
(1) For filing a petition: , 
(1) For the revival of an unavoidably 

abandoned application under 35 U.S.C. 

111, 133, 364, or 371, or 
(2) For delayed payment of the issue 

fee under 35 U.S.C. 151 (§ 1.137(a)): 

By a small entity (§ 1.9(f})—$55.00 

By other than a small entity—$110.00 
(m) For filing a petition: 


(1) For revival of an unintentionally 
abandoned application, or 

(2) For the unintentionally delayed 
payment of the fee for issuing a patent 


(§ 1.137(b)): 

By a small entity (§ 1.9(f))—-$605.00 

By other than a small entity—$1,210.00 
(r) For entry of a submission after 

final rejection under § 1.129(a): 

By a small entity (§ 1.9(f))—$380.00 
By other than a small entity—$760.00 
(s) For each additional invention 

requested to be examined under 

§ 1.129(b): 

By a small entity (§ 1.9(f))—$380.00 

By other than a small entity—$760.00 
4. Section 1.18 is revised to read as 

follows: 


§1.18 Patent issue fees. 

(a) Issue fee for issuing each original 
or reissue patent, except a design or 
plant patent: 

By a small entity (§ 1.9(f))—$605.00 
By other than a small entity—$1,210.00 

(b) Issue fee for issuing a design 
patent: 

By a small entity (§ 1.9(f))—$215.00 
By other than a small entity—$430.00 

(c) Issue fee for issuing a plant patent: 
By a small entity (§ 1.9(f))—$290.00 
By other than a small entity—$580.00 

5. Section 1.20 is amended by revising 
paragraphs (d) through (g) to read as 
follows: 


§1.20 Post issuance fees. 
(d) For filing each statutory disclaimer 
(§ 1.321): 
By a small entity (§ 1.9(f))—$55.00 
By other than a small entity—$110.00 
(e) For maintaining an original or 
reissue patent, except a design or plant 
patent, based on an application filed on 
or after December 12, 1980, in force 
beyond four years; the fee is due by 
three years and six months after the 
original grant: 
By a small entity (§ 1.9(f))—$470.00 
By other than a small entity—$940.00 
(f) For maintaining an original or 
reissue patent, except a design or plant 
patent, based on an application filed on 
or after December 12, 1980, in force 
beyond eight years; the fee is due by 
seven years and six months after the 
original grant: 
By a small entity (§ 1.9(f))—$950.00 
By other than a small entity—$1,900.00 
(g) For maintaining an original or 
reissue patent, except a design or plant 
patent, based on an application filed on 
or after December 12, 1980, in force 
beyond twelve years; the fee is due by 


eleven years and six months after the 

original grant: 

By a small entity (§ 1.9(f))—$1,455.00 

By other than a small entity—$2,910.00 
6. Section 1.21 is amended by revising 

paragraph (a)(6)(ii) to read as follows: 


Miscellaneous fees and charges. 


* * * * 


§ 1.21 
* 


(a) * 

(6 

(ii) Regrading of afternoon section 
(Claim Drafting)—$230.00 
* * * 

7. Section 1.492 is amended by 
revising paragraphs (a) through (d), to 
read as follows: 


§ 1.492 National stage fees. 
* * * * * 

(a) The basic national fee: 

(1) Where an international 
preliminary examination fee as set forth 
in § 1.482 has been paid on the 
international application to the United 
States Patent and Trademark Office: 

By a small entity (§ 1.9(f))—$335.00 
By other than a small entity—$670.00 

(2) Where no international 
preliminary examination fee as set forth 
in § 1.482 has been paid to the United 
States Patent and Trademark Office, but 
an international search fee as set forth 
in § 1.445(a)(2) has been paid on the 
international application to the United 
States Patent and Trademark Office as 
an International Searching Authority: 
By a small entity (§ 1.9(f))—$380.00 
By other than a small entity—$760.00 

(3) Where no international 
preliminary examination fee as set forth 
in § 1.482 has been paid and no 
international search fee as set forth in 
§ 1.445(a)(2) has been paid on the 
international application to the United 
States Patent and Trademark Office: 

By a small entity (§ 1.9(f})—$485.00 
By other than a small entity—$970.00 

(4) Where an international 
preliminary examination fee as set forth 
in § 1.482 has been paid to the United 
States Patent and Trademark Office and 
the international preliminary 
examination report states that the 
criteria of novelty, inventive step (non- 
obviousness), and industrial 
applicability, as defined in PCT Article 
33 (1) to (4) have been satisfied for all 
the claims presented in the application 
entering the national stage (see 
§ 1.496(b)): 

By a small entity (§ 1.9(f)})—$48.00 
By other than a small entity—$96.00 

(5) Where a search report on the 
international application has been 
prepared by the European Patent Office 
or the Japanese Patent Office: 
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By a small entity (§ 1.9(f))—$420.00 § 1.75(c) indicates how multiple 

By other than a small entity—$840.00 dependent claims are considered for fee 
(b) In addition to the basic national calculation purposes.): 

fee, for filing or later presentation of By a small entity (§ 1.9(f})—$9.00 


each independent claim in excess of 3: 


By a small entity (§ 1.9(8)--$39.00 By other than a small entity—$18.00 


By other than a small entity—$78.00 (d) In addition to the basic national 
(c) In addition to the basic national fee, if the application contains, ache 

fee, for filing or later presentation of amended to contain, a multiple ‘ 

each claim (whether independent or dependent claim(s), per application: 


dependent) in excess of 20 (Note that By a small entity (§ 1.9(f))—$130.00 


By other than a small entity—$260.00 


* * * * 
Dated: December 2, 1998. 
Q. Todd Dickinson, 


Deputy Assistant Secretary of Commerce and 
Deputy Commissioner of Patents and 
Trademarks. 


Note: The following appendix is provided 
as a courtesy to the public, but is not a 
substitute for the rules. It will not appear in 
the Code of Federal Regulations. 


APPENDIX A.—COMPARISON OF PRIOR AND NEW REDUCED FEE AMOUNTS 


Indicates fees remain at 
37 CFR Sec. Description FY 1998 amount 
FY 1998 FY 1999 
1.16(a) ... Be Basic Filing Fee $790 $760 
1.16(a) Basic Filing Fee (Small Entity) 395 _ 380 
1.16(b) Independent Claims. .......... 82 78 
1.16(b) .. Independent Claims (Small Entity) 41 39 
1.16(c) .. | Claims in Excess of 20 22 18 
Claims in Excess of 20 (Small Entity) 11 9 
Multipie Dependent Claims 270 260 
Multiple Dependent Claims (Small Entity) ...... 135 130 
1.16(e) Surcharge—Late Filing Fee 
1.16(e) Surcharge—Late Filing Fee (Small Entity) 
1.166 .... Design Filing Fee 330 310 
1.16(f) Design Filing Fee (Small Entity) 165 155 
Plant Filing Fee (Small Entity) 270 240 
1.16(h) Reissue Filing Fee . 790 760 
1.16(h) .. Reissue Filing Fee (Small Entity) 395 380 
1.16(i) .... Reissue Independent Claims 82 78 
1.16 (i) .. | Reissue Independent Claims (Small Entity) 41 39 
1.16(j) Reissue Claims in Excess of 20 22 18 
1.16(j) Reissue Claims in Excess of 20 (Smali Entity) 11 9 
1.16(k) Provisional Application Filing Fee .. 
1.16(k) Provisional Application Filing Fee (Small Entity) 
1.16(I) ......: Surcharge—incomplete Provisional App. Filed 
1.16(I) Surcharge—incomplete Provisional App. Filed (Small Entity) 
1.17(a)(1) Extension—First Month 110 
Extension—Second Month 400 380 
1.17(a)(2) Extension—Second Month (Small Entity) 200 190 
Extension—Third Month .... 950 870 
1.17(a)(3) Extension—Third Month (Smail Entity) 475 435 
Extension—Fourth Month (Small Entity) 755 680 
1.17(a)(5) Extension—Fifth Month 2,060 1,850 
1.17(a)(5) Extension—Fifth Month (Small Entity) 1,030 925 
1.17(b) Notice of Appeal 310 300 
1.17(b) Notice of Appeal (Small Entity) 155 150 
1.17(c) Filing a Brief 310 300 
1.17(c) Filing a Brief (Smail Entity) 155 150 
1.17(d) Request for Oral Hearing ...... 270 260 
1.17(d) Request for Oral Hearing (Smail Entity) 135 130 
1.17(h) Petition—Correction of Inventorship 
1.17(h) Petition—Decision on Questions 
1.17(h) Petition—Suspend Rules 
1.17(h) Petition—Expedited License 
.. | Petition—Scope of License 
1.17(h) .. Petition—Refusing Maintenance Fee 
1.17(h) .. Petition—Refusing Maintenance Fee—Expired Patent 
TATE)... Petition—Interference 
1.17(h) Petition—Reconsider Interference. ....... 
Petition—Late Filing of Interference 
1.20(b) Petition—Correction of Inventorship 
1.17(h) Petition—Refusal to Publish SIR 
1.17(i) Petition—For Assignment 
1.17(i) Petition—For Application 


| | 
{ 
| 
il 


67582 Federal Register/Vol. 63, No. 235/Tuesday, December 8, 1998/Rules and Regulations 


APPENDIX A—COMPARISON OF PRIOR AND NEW REDUCED FEE AMOUNTS—Continued 


37 CFR Sec. 


Description 


Indicates fees remain at 
FY 1998 amount 


1.17(i) 


1.17(i) 


1.17(i) 


1.17(i) 


1.17(i) 


1.17(i) 
1.17(i) 


1.17(i) 


1.17(i) 


1.17(i) 


1.17(i) 


1.17() 


1.17(k) 
1.17(I) 


1.17(1) 


1.17(m) 


1.17(m) 


1.17(n) 


1.17(0) .. 
1.17(p) 


1.17(q) 


1.17(q) 


1.17(q) 


1.17(0) 


1.17(r) 


1.17(s) 
1.17(s) 


1.18(a) 


1.18(a) 


1.18(b) 


1.18(b) 


1.18(c) 


1.18(c) 
1.19(a)(1)(i) 

1.19(a)(1)(ii) 
1.19(a)(1)(iii) 
1.19(a)(2) 


1.19(a)(3)(i) 
1.19(b)(1)(i) 
1.19(b)(1)(ii) 
1.19(b)(2) 


1.19(b)(3) 


1.19(b)(4) 


1.19(c) 


1.19(d) 


1.19(e) 


1.19(f) 


1.19(g) 


1.19(h) 


1.20(a) 


1.20(c) 


1.20(d) 


1.20(d) 
1.20(e) 


1.20(e) 


1.20(f) 


1.20(f) ... 
1.20(9) 


1.20(g) 
1.20(h) 


1.20(h) 


1.20(i)(1) 


1.20(i)(2) 


1.20())(1) 


1.20())(2) 


1.20(j)(3) 


1.21(a)(1)(i) 
1.21(a)(1)(i) 
1.21(a)(2) 


Petition—Late Priority Papers 


Petition—Suspend Action 


Petition—Divisional Reissues to Issue Separately 
Petition—For Interference Agreement 


Petition—Amendment After issue 


Petition—Withdrawal After Issue 


Petition—Defer Issue 


Petition—Issue to Assignee 


Petition—Accord a Filing Date Under § 1.53 


Petition—Accord a Filing Date Under § 1.62 
Petition—Make Application Special 


Petition—Public Use Proceeding 


Non-English Specification 


Petition—Revive Abandoned Appl 


Petition—Revive Abandoned Appi. (Small Entity) 


Petition—Revive Unintentionally Abandoned App! 


Petition—Revive Unintent Abandoned Appi. (Small Entity) 
SiR—Prior to Examiner’s Action 


SiR—After Examiner's Action 


Submission of an Information Disclosure Statement (§ 1.97) 


Petition—Correction of Inventorship (Prov. App.) 


Petition—Accord a filing date (Prov. App.) 


Petition—Entry of submission after final rejection (Prov. App.) 
Filing a submission after final rejection (1.129(a)) 


Filing a submission after final rejection (1.129(a)) (Small Entity) 
Per add'l invention to be examined (1.129(b)) 


Per add’l invention to be examined (1.129(b)) (Small Entity) 


issue Fee 


Issue Fee (Small Entity) 


Design Issue Fee 


Design Issue Fee (Small Entity) 


Plant Issue Fee 


Plant Issue Fee (Small Entity) 


Copy of Patent 


Patent Copy—Overnight delivery to PTO Box or overnight fax 


Patent Copy Ordered by Expedited Mail or Fax—Exp. service 


Plant Patent Copy 


Copy of Utility Patent or SIR in Color 


Certified Copy of Patent Application as Filed 


Certified Copy of Patent Application as Filed, Expedited 


Cert or Uncert Copy of Patent-Related File Wrapper/Contents 


Cert. or Uncert. Copies of Office Records, per Document 


For Assignment Records, Abstract of Title and Certification 


Library Service 


List of Patents in Subclass 


Uncertified Statement-Status of Maintenance Fee Payment 


Copy of Non-U.S. Patent Document 


Comparing and Certifying Copies, Per Document, Per Copy 


Duplicate or Corrected Filing Receipt 


Certificate of Correction 


Reexamination 


Statutory Disclaimer 


Statutory Disclaimer (Small Entity) 


Maintenance Fee—3.5 Years 


Maintenance Fee—3.5 Years (Small Entity) 


Maintenance Fee—7.5 Years 


Maintenance Fee—7.5 Years (Small Entity) 


Maintenance Fee—11.5 Years 


Maintenance Fee—11.5 Years (Small Entity) 


Surcharge—Maintenance Fee—6 Months 


Surcharge—Maintenance Fee—6 Months (Small Entity 


Surcharge—Maintenance After Expiration—Unavoidable 


Surcharge—Maintenance After Expiration—Unintentional 


Extension of Term of Patent Under 1.740 


Initial Application for Interim Extension Under 1.790 


Subsequent Application for Interim Extension Under 1.790 . 


Application Fee (non-refundable) 


Registration examination fee 


Registration to Practice 


395 380 
525 470 
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APPENDIX A.—COMPARISON OF PRIOR AND NEw REDUCED FEE AMOUNTS—Continued 


Indicates fees remain at 


Ex Parte Appeal to the TTAB, Per Class 


37 CFR Sec. Description FY 1998 amount 
FY 1998 FY 1999 
1.21(a)(3) Reinstatement to Practice RD 
1.21(a)(4) Certificate of Good Standing ....... WO is 
Review of Decision of Director, OED 
Regrading of A.M. section (PTO Practice and Procedure ....... 
Regrading of P.M. section (Claim Drafting) 540 230 
1.21(b)(1) Establish Deposit Account 10 
1.21(b)(2) Service Charge Below Minimum Balance 
1.21(b)(3) Service Charge Below Minimum Balance 
1.21(c) Filing a Disclosure Document . 
1.21(d) Box Rental 
1.21(e) International Type Search Report ....... 
1.21(i) Publication in the OG ... 
1.21(j) Labor Charges for Services 
1.21(k) Terminal Use APS—CSIR (per hour) 
1.21(l) Retaining abandoned application 
1.21(m) Processing Returned Checks .. 
1.21(n) Handling Fee—incomplete Application 
1.21(0) Terminal Use APS—-TEXT 
1.445(a)(1) Transmittal Fee 
1.492(a)(1) Preliminary Examining Authority 720 670 
1.492(a)(1) Preliminary Examining Authority (Small Entity) 360 335 
1.492(a)(2) Searching Authority 790 760 
1.492(a)(2) Searching Authority (Small Entity) 395 380 
PTO Not ISA nor IPEA 1,070 970 
PTO Not ISA nor IPEA (Small Entity) 535 485 
Claims—IPEA .... 98 96 
1.492(a)(4) Claims—IPEA (Small Entity) 49 48 
1.492(a)(5) Filing with EPO/JPO Search Report .... 930 840 
TI ssccsenesesnsscsstsccrcceens Filing with EPO/JPO Search Report (Small Entity) 465 420 
1.492(b) Claims—Extra Individual (Over 3) 82 78 
1.492(b) Claims—Extra Individual (Over 3) (Small Entity) 41 39 
1.492(c) Claims—Extra Total (Over 20) 22 18 
1.492(c) Claims—Extra Total (Over 20) (Small Entity) s 11 9 
1.492(d) Claims—Multiple Dependents 270 260 
1.492(d) Claims—Multiple Dependents (Small Entity) 135 130 
1.492(e) Surcharge (Small Entity) 
1.492(f) English Translation—After 20 Months 
2.6(a)(1) . Application for Registration, Per Class 
2.6(a)(2) . Amendment to Allege Use, Per Class i ee 
2.6(a)(3) . Statement of Use, Per Class 
2.6(a)(4) Extension for Filing Statement of Use, Per Class | eee 
2.6(a)(5) Application for Renewal, Per Class 
2.6(a) (6) Surcharge for Late Renewal, Per Class 
2.6(a)(7) Publication of Mark Under § 12(c), Per Ciass WERE citavtectenrccaennts 
2.6(a)(8) . Issuing New Certificate of Registration 
2.6(a)(9) . Certificate of Correction of Registrant’s Error 
2.6(a)(10) Filing Disclaimer to Registration 
2.6(a)(11) Filing Amendment to Registration | 
2.6(a)(12) Filing Affidavit Under Section 8, Per Class See er 
2.6(a)(13) Filing Affidavit Under Section 15, Per Class 
2.6(a)(14) Filing Affidavit Under Sections 8 & 15, Per Class 
2.6(a)(15) Petitions to the Commissioner | 
2.6(a)(16) Petition to Cancel, Per Class 
2.6(a)(17) Notice of Opposition, Per Class 
2.6(a)(18) 


S 
| 
il 
> 
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37 CFR Sec. 


Description 


Indicates fees remain at 
FY 1998 amount 


FY 1998 


2.6(a)(19) 
2.6(b)(1)(i) 
2.6(b)(1)(ii) 
2.6(b)(1)(ii) 
2.6(b)(2)(i) 
2.6(b)(2)(ii) 
2.6(b)(3) 
2.6(b)(4)(i) 
2.6(b)(4)(ii) 


2.6(b)(10) 
2.6(b)(11) 


Dividing an Application, Per New Application Created 
Copy of Registered Mark . 
Copy of Registered Mark, overnight delivery to PTO box or fax 
Copy of Reg. Mark Ordered Via Exp. Mail or Fax, Exp. Svc. 
Certified Copy of TM Application as Filed 
Certified Copy of TM Application as Filed, Expedited 
Cert. or Uncert. Copy of TM-Related File Wrapper/Contents . 
Cert. Copy of Registered Mark, Title or Status 
Cert. Copy of Registered Mark, Title or Status—Expedited 
Certified or Uncertified Copy of TM Records 
Recording Trademark Property, Per Mark, Per Document 
For Second and Subsequent Marks in Same Document 
For Assignment Records, Abstracts of Title and Cert. 
Terminal Use X-SEARCH 
Self-Service Copy Charge 
Labor Charges for Services 
Unspecified Other Services 


1 Actual cost. 


[FR Doc. 98-32518 Filed 12—7—98; 8:45 am] 
BILLING CODE 3510-16-P 


ENVIRONMENTAL PROTECTION 
AGENCY 


40 CFR Part 52 
[SC-21-1; SC-23—1-9832a; FRL-6197-6] 


Approval and Promuigation of 
Implementation Plans; South Carolina: 
Approval of Revisions to the South 
Carolina SIP Regarding Volatile 
Organic Compounds (VOC) Definition 
Adoptions 


AGENCY: Environmental Protection 
Agency (EPA). 
ACTION: Direct final rule. 


" SUMMARY: EPA is approving revisions to 
the South Carolina State 
Implementation Plan (SIP) which were 
submitted to EPA by South Carolina, 
through the South Carolina Department 
of Health and Environmental Control 
(SCDHEC), on June 6, 1989, and 
September 27, 1990. The EPA is 
approving the revisions and adoptions 
of general definitions to the South 
Carolina regulation 62.1 Definitions, 
Permit Requirements, and Emission 
Inventory. 

DATES: This final rule is effective 
February 8, 1999 unless adverse or 
critical comments are received by 
January 7, 1999. If EPA receives such 
comments, it will publish a timely 
withdrawal of the direct final rule in the 
Federal Register and inform the public 
that the rule will not take effect. 
ADDRESSES: Written comments on this 
action should be addressed to Randy B. 


Terry at the Environmental Protection 
Agency, Region 4, Air Planning Branch, 
61 Forsyth Street, SW, Atlanta, Georgia 
30303. Copies of documents relative to 
this action are available for public 
inspection during normal business 
hours at the following locations. The 
interested persons wanting to examine 
these documents should make an 
appointment with the appropriate office 
at least 24 hours before the visiting day. 
Reference South Carolina files 21-1, and 
23-1. The Region 4 office may have 
additional background documents not 
available at the other locations. 

Air and Radiation Docket and 
Information Center (Air Docket 6102), 
U.S. Environmental Protection 
Agency, 401 M Street, SW, 


~ ‘Washington, DC 20460. 


Environmental Protection Agency, 
Region 4 Air Planning Branch, 61 
Forsyth Street, SW, Atlanta, Georgia 
30303. 

South Carolina Department of Health 
and Environmental Control 2600 Bull 
Street, Columbia, South Carolina 
29201-1708. 

FOR FURTHER !NFORMATION CONTACT: 

Randy B. Terry at (404) 562-9032. 

SUPPLEMENTARY INFORMATION: On June 6, 

1989 and September 27, 1990, the State 

of South Carolina submitted revisions to 

the South Carolina SIP. The revisions 
include modifications to existing 
definitions and additions of new 
definitions. EPA is approving the 
revisions described herein as listed in 
regulation 62.1 Definitions, Permit 

Requirements and Emission Inventory. 
South Carolina adopted these 

revisions into the South Carolina State 

Implementation Plan to adequately 


define words that are used throughout 
the SIP. EPA is approving the following 
new definitions because they are 
consistent with EPA requirements: 

e Afterburner. 

e Air curtain incinerator. 

e Boiler. 

e Chemotherapeutic waste. 

e “Continuous program of physical 
on-site construction.” 

e Crematory incinerator. 

e Hazardous waste. 

e Hazardous waste fuel. 

e Hazardous waste incinerator. 

e Industrial boiler. 

e Industrial furnace. 

e Industrial incinerator. 

e “In existence.” 

e Infectious waste. 

e Medical waste. 

e Medical waste incinerator. 

e Medical waste incinerator facility. 

¢ Multiple-chamber incinerator. 

¢ Municipal incinerator. 

e Municipal waste. 

e Non-industrial boiler. 

e Non-industrial furnace. 

e Non-spec oil. 

e Retail business type incinerator. 

e Sludge incinerator. 

e Substantial loss. 

e Used oil. 

e Utility boiler. 

e Virgin fuel. 

e Waste. 

e Waste fuel. 

South Carolina amended their state 
definition for incinerator to be more 
consistent with the EPA requirements. 


Final Action 


The EPA is approving the 
aforementioned revisions contained in 
the State’s June 6, 1989 and September 


FY 1999 

| 

| 


_... Federal Register/Vol. 63, No. 235/Tuesday, December 8, 1998/Rules and Regulations 


67585 


27, 1990, submittals because they are 
compatible with the requirements set 
forth in the Clean Air Act amendments 
of 1990. 


The EPA is publishing this action 
without prior proposal because the 
Agency views this as a noncontroversial 
amendment and anticipates no adverse 
comments. However, in a separate 
document in this Federal Register 
publication, the EPA is proposing to 
approve. the SIP revision should adverse 
or critical comments be filed. This 
action will be effective February 8, 1999 
unless, by January 7, 1999, adverse or 
critical comments are received. 


If the EPA receives such comments, 
this action will be withdrawn before the 
effective date by publishing a 
subsequent document that will 
withdraw the final action. All public 
comments received will be addressed in 
a subsequent final rule based on the 
proposed rule. The EPA will not 
institute a second comment period on 
this action. Any parties interested in 
commenting on this action should do so 
at this time. If no such comments are 
received, the public is advised that this 
action will be effective February 8, 
1999. 


Nothing in this action should be 
construed as making any determination 
or expressing any position regarding 
South Carolina’s audit privilege and 
penalty immunity law S.C. code ann. 
4587-57-10 et. seq. (Supp. 1996) or its 
impact upon any approved provision in 
the SIP, including the revision at issue 
here. The action taken herein does not 
express or imply any viewpoint on the 
question of whether there are legal 
deficiencies in this or any other Clean 
Air Act program resulting from the 
effect of South Carolina’s audit privilege 
and immunity law. A state audit 
privilege and immunity law can affect 
only state enforcement and cannot have 
any impact on federal enforcement 
authorities. EPA may at any time invoke 
its authority under the Clean Air Act, 
including, for example, sections 113, 
167, 205, 211 or 213, to enforce the 
requirements or prohibitions of the state 
plan, independently of any state 
enforcement effort. In addition, citizen 
enforcement under section 304 of the 
Clean Air Act is likewise unaffected by 
a state audit privilege or immunity law. 


I. Administrative Requirements 
A. Executive Order 12866 


The Office of Management and Budget 
(OMB) has exempted this regulatory 
action from Executive Order (E.O.) 
12866, entitled ‘“‘Regulatory Planning 
and Review”. 


B. Executive Order 12875 


Under E.O. 12875, EPA may not issue 
a regulation that is not required by 
statute and that creates a mandate upon 
a state, local, or tribal government, 
unless the Federal government provides 
the funds necessary to pay the direct 
compliance costs incurred by those 
governments. If the mandate is 
unfunded, EPA must provide to the 
Office of Management and Budget a 
description of the extent of EPA’s prior 
consultation with representatives of 
affected state, local, and tribal 
governments, the nature of their 
concerns, copies of written 
communications from the governments, 
and a statement supporting the need to 
issue the regulation. In addition, E.O. 
12875 requires EPA to develop an 
effective process permitting elected 
officials and other representatives of 
state, local, and tribal governments “‘to 
provide meaningful and timely input in 
the development of reguiatory proposals 
containing significant unfunded 
mandates.” 

Today’s rule does not create a 
mandate on state, local or tribal 
governments. The rule does not impose 
any enforceable duties on these entities. 
Accordingly, the requirements of 
section 1(a) of E.O. 12875 do not apply 
to this rule. 


C. Executive Order 13045 


Protection of Children from 
Environmental Health Risks and Safety 
Risks (62 FR 19885, April 23, 1997), 
applies to any rule that: (1) is 
determined to be ‘“‘economically 
significant” as defined under E.O. 
12866, and (2) concerns an 
environmental health or safety risk that 
EPA has reason to believe may have a 
disproportionate effect on children. If 
the regulatory action meets both criteria, 
the Agency must evaluate the 
environmental health or safety effects of 
the planned rule on children, and 
explain why the planned regulation is 
preferable to other potentially effective 
and reasonably feasible alternatives 
considered by the Agency. 

This rule is not subject to E.O. 13045 
because it does not involve decisions 
intended to mitigate environmental 
health or safety risks. 


D. Executive Order 13084 


Under E.O. 13084, EPA may not issue 
a regulation that is not required by 
statute, that significantly affects or 
uniquely affects the communities of 
Indian tribal governments, and that 
imposes substantial direct compliance 
costs on those communities, unless the 
Federal government provides the funds 


necessary to pay the direct compliance 
costs incurred by the tribal 
governments. If the mandate is 
unfunded, EPA must provide to the 
Office of Management and Budget, in a 
separately identified section of the 
preamble to the rule, a description of 
the extent of EPA’s prior consultation 
with representatives of affected tribal 
governments, a summary of the nature 
of their concerns, and a statement 
supporting the need to issue the 
regulation. In addition, Executive Order 
13084 requires EPA to develop an 
effective process permitting elected and 
other representatives of Indian tribal 
governments “‘to provide meaningful 
and timely input in the development of - 
regulatory policies on matters that 
significantly or uniquely affect their 
communities.” 

Today’s rule does not significantly or 
uniquely affect the communities of 
Indian tribal governments. This action 
does not involve or impose any 
requirements that affect Indian Tribes. 
Accordingly, the requirements of 
section 3(b) of E.O. 13084 do not apply 
to this rule. 


E. Regulatory Flexibility Act 


The Regulatory Flexibility Act (RFA) 
generally requires an agency to conduct 
a regulatory flexibility analysis of any 
rule subject to notice and comment 
rulemaking requirements unless the 
agency certifies that the rule will not 
have a significant economic impact on 
a substantial number of small entities. 
Small entities include small businesses, 
small not-for-profit enterprises, and 
small governmental jurisdictions. This 
final rule will not have a significant 
impact on a substantial number of small 
entities because SIP approvals under 
section 110 and subchapter I, part D of 
the-Clean Air Act do not create any new 
requirements but simply approve 
requirements that the State is already 
imposing. Therefore, because the 
Federal SIP approval does not create 
any new requirements, I certify that this 
action will not have a significant 
economic impact on a substantial 
number of small entities. Moreover, due 
to the nature of the Federal-State 
relétionship under the Clean Air Act, 
preparation of flexibility analysis would 
constitute Federal inquiry into the 
economic reasonableness of state action. 
The Clean Air Act forbids EPA to base 
its actions concerning SIPs on such 
grounds. Union Electric Co., v. U.S. 
EPA, 427 U.S. 246, 255-66 (1976); 42 
U.S.C. 7410(a)(2). 


F. Unfunded Mandates 


Under section 202 of the Unfunded 
Mandates Reform Act of 1995 
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(“Unfunded Mandates Act”’), signed 
into law on March 22, 1995, EPA must 
prepare a budgetary impact statement to 
accompany any proposed or final rule 
that includes a Federal mandate that 
may result in estimated annual costs to 
State, local, or tribal governments in the 
aggregate; or to private sector, of $100 
million or more. Under section 205, 
EPA must select the most cost-effective 
and least burdensome alternative that 
achieves the objectives of the rule and 
is consistent with statutory 
requirements. Section 203 requires EPA 
to establish a plan for informing and 
advising any small governments that 
may be significantly or uniquely 
impacted by the rule. 


EPA has determined that the approval 
action promulgated does not include a 
Federal mandate that may result in 
estimated annual costs of $100 million 
or more to either State, local, or tribal 
governments in the aggregate, or to the 
private sector. This Federal action 
approves pre-existing requirements 
under State or local law, and imposes 
no new requirements. Accordingly, no 
additional costs to State, local, or tribal 
governments, or to the private sector, 
result from this action. 


G. Submission to Congress and the 
Comptroller General 


The Congressional Review Act, 5 
U.S.C. 801 et seq., as added by the Small 
Business Regulatory Enforcement 
Fairness Act of 1996, generally provides 
that before a rule may take effect, the 
agency promulgating the rule must 
submit a rule report, which includes a 
copy of the rule, to each House of the 
Congress and to the Comptroller General 
of the United States. EPA will submit a 
report containing this rule and other 
required information to the U.S. Senate, 
the U.S. House of Representatives, and 
the Comptroller General of the United 
States prior to publication of the rule in 
the Federal Register. This rule is not a 
“major rule as defined by 5 U.S.C. 
804(2). 


H. Petitions for Judicial Review 


Under section 307(b)(1) of the Clean 
Air Act, petitions for judicial review of 
this action must be filed in the United 
States Court of Appeals for the 
appropriate circuit by February 8, 1999. 
Filing a petition for reconsideration by 
the Administrator of this final rule does 
not affect the finality of this rule for the 
purposes of judicial review nor does it 
extend the time within which a petition 
for judicial review may be filed, and 
shall not postpone the effectiveness of 
such rule or action. This action may not 


be challenged later in proceedings to 
enforce its requirements. (See section 


307(b)(2).) 
List of Subjects in 40 CFR Part 52 


Environmental protection, Air 
pollution control, Incorporation by 
reference, Lead, Nitrogen dioxide, 
Ozone, Particulate matter, Reporting 
and recordkeeping requirements. 

Dated: November 23, 1998. 

A. Stanley Meiburg, 
Acting Regional Administrator, Region 4. 

Part 52 of chapter I, title 40, Code of 
Federal Regulations, is amended as 
follows: 


PART 52—[AMENDED] 


1. The authority citation for part 52 
continues to read as follows: 


Authority: 42.U.S.C. 7401-7671q. 
Subpart PP—South Carolina 


2. In Section 52.2120, the entry for 
Regulation number 62.1 Section I 
Definitions in the ‘EPA Approved 
South Carolina Regulations” table in 
paragraph (c) is revised to read as 
follows: 


§ 52.2120 Identification of pian. 


* * * * * 


(c) EPA approved regulations. 


AIR POLLUTION CONTROL REGULATIONS FOR SOUTH CAROLINA 


State citation 


Title/subject 


State effective 


EPA. approval 


Federal reg- 
date date 


ister notice 


Regulation No. 62.1 


Definitions, Permits Requirements, and Emissions Inventory 


Definitions 


5/25/90 


* * * * 


[FR Doc. 98-32341 Filed 12—7-98; 8:45 am] 
BILLING CODE 6560-60-P 


ENVIRONMENTAL PROTECTION 
AGENCY 

40 CFR Part 52 
[KY-—102—106-9903a; FRL-6192-1] 
Approval and Promuigation of 


Implementation Plans; Commonwealth 
of Kentucky 


AGENCY: Environmental Protection 
Agency (EPA). 
ACTION: Direct final rule. 


SUMMARY: The Commonwealth of 
Kentucky, through the Kentucky Natural 
Resources and Environmental 


Protection Cabinet (KNREPC), submitted 
to EPA on February 3, 1998, revisions to 
the Kentucky State Implementation Plan 
(SIP) adding Stage II controls at certain 
gasoline dispensing facilities. 
Subsequently, on September 11, 1998, 
the Commonwealth submitted the 15 
Percent Volatile Organic Compound 
(VOC) Reduction Plan (15 Percent Plan) 
and the Vehicle Inspection and 
Maintenance (I/M) program. 


EPA is approving the Kentucky 15 
Percent Plan, the I/M program and the 
1990 baseline emissions inventory. The 
adoption of a 15 Percent Plan, an I/M 
program, and a baseline emissions 
inventory are required by the 1990 
Clean Air Act Amendments for the 
Northern Kentucky Counties of Boone, 
Campbell, and Kenton which are a part 
of the Cincinnati-Hamilton moderate 


nonattainment area for the one-hour 


ozone National Ambient Air Quality 
Standard (NAAQS). In addition, in this 
document, EPA is approving the 
revisions to the Kentucky SIP for the 
implementation of the rule regarding 
Stage II control at gasoline dispensing 
facilities and revisions to the existing 
open burning rule which provide a 
portion of the VOC emission reductions 
included in the 15 Percent Plan. 


DATES: This direct final rule is effective 
on February 8, 1999 without further 
notice, unless EPA receives adverse 
comments by January 7, 1999. If adverse 
comment is received, EPA will publish 
a timely withdrawal of the direct final 
rule in the Federal Register and inform 
the public that the rule will not take 
effect. 


— 
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ADDRESSES: All comments should be 
addressed to Randy Terry at the 
Environmental Protection Agency, 
Region 4, Air Pesticides and Toxics 
Management Division, Air Planning 
Branch, 61 Forsyth Street, SW, Atlanta, 
Georgia 30303. Copies of documents 
relative to this action are available for 
public inspection during normal 
business hours at the following 
locations. The interested persons 
wanting to examine these documents 
should make an appointment with the 
appropriate office at least 24 hours 
before the visiting day. Reference file 
KY-—102-—106-9903. The Region 4 Office 
may have additional background 
documents not available at the other 
locations. 

Air and Radiation Docket and 
Information Center (Air Docket 6102), 
U.S. Environmental Protection Agency, 
401 M Street, SW, Washington, DC 
20460. 

Environmental Protection Agency, 
Region 4 Air Pesticides & Toxics 
Management Division, Air Planning 
Branch, 61 Forsyth Street, SW, Atlanta, 
Georgia 30303. 

Commonwealth of Kentucky, Natural 
Resources and Environmental 
Protection Cabinet, 803 Schenkel Lane, 
Frankfort, Kentucky 40601. 


FOR FURTHER INFORMATION CONTACT: 
Randy Terry at 404/562-9032, or Karla 
McCorkle at 404/562-9043. For 
additional information concerning the 
Inspection/Maintenance Program 
contact Dale Aspy at 404/562-9041. 


SUPPLEMENTARY INFORMATION: On 
November 15, 1990, the President 
signed into law the Clean Air Act 
Amendments of 1990. The Clean Air 
Act as amended in 1990 (CAA) includes 
new requirements for the improvement 
of air quality in nonattainment areas for 
the ozone NAAQS. Under section 181(a) 
of the CAA, nonattainment areas were 
categorized by the severity of the area’s 
ozone problem, and progressively more 
stringent control measures were 
required for each category of higher 
ozone concentrations. The EPA, in 
response to requirements of the CAA, 
designated the Cincinnati area as a 
moderate interstate ozone 
nonattainment area. This designation 
includes the Northern Kentucky 
Counties of Boone, Campbell, and 
Kenton and the Ohio Counties of 
Hamilton, Warren, Butler, and 
Clermont. The basis for classifying an 
area in a specific category was the 
ambient air quality data obtained in the 
three year period 1987-1989. The CAA 
requires states to submit revisions to the 
SIP that include a plan for reducing 


emissions of VOCs by 15 percent from 
the 1990 Adjusted Base Year Emissions 
Inventory. The 15 Percent Plan was 
required by the CAA to be effective for 
the 1996 ozone season (April 1 through 
October 30). The CAA delineates in 
section 182 the SIP requirements for 
ozone nonattainment areas based on 
their classifications. 


Kentucky submitted a plan in 
November 1993, to achieve the 15 
percent emission reduction and 
subsequently revised and resubmitted 
the plan in March 1994. By the end of 
the 1994 ozone season, air quality 
monitoring data for the entire Cincinnati 
area showed attainment of the NAAQS 
for ozone and both Ohio and Kentucky 
requested redesignation of the 
respective portions of the area to 
attainment. On February 22, 1995, EPA 
Region 4 responded to an inquiry from 
Kentucky, and stated that if an area had 
reached attainment without the 
implementation of the emission 
reduction programs outlined in the 
proposed 15 percent emission reduction 
program, then those programs need not 
be implemented unless necessary to 
offset growth of emissions in future 
years. On June 29, 1995, in a letter 
signed by the Secretary of the KNREPC, 
the Commonwealth requested that EPA 
take no further action on Kentucky’s 
proposed 15 Percent Plan for Northern 
Kentucky. A subsequent violation of the 
NAAQS for ozone in 1995 in the ~ 
nonattainment area prompted the EPA 
to deny Kentucky’s request to 
redesignate the area to attainment, 
thereby making the 15 Percent Plan 
again an applicable requirement for the 
area. On September 11, 1998, the 
KNREPC submitted a revision to the 
Kentucky SIP for reducing the emissions 
of VOCs by 15 percent in the Northern 
Kentucky portion of the Cincinnati- 
Hamilton area. 


The CAA also included limitations on 
the credibility of certain types of 
reductions. Specifically, a state cannot 
take credit for reductions achieved by 
Federal Motor Vehicle Control Program 
(FMVCP) measures promulgated prior to 
1990, or for reductions resulting from 
requirements to lower the Reid Vapor 
Pressure (RVP) of gasoline promulgated 
prior to 1990 or required under section 
211(h) of the CAA. Furthermore, the 
CAA does not allow credit for 
corrections to motor vehicle I/M 
Programs or Reasonably Available 
Control Technology (RACT) rules as 
these programs were required prior to 
1990. 


1990 Baseline Emissions Inventory 


In this action, the EPA is approving 
the 1990 baseline emissions inventory 
for the Northern Kentucky portion of the 
Cincinnati-Hamilton ozone 
nonattainment area. This inventory 
satisfies the requirements of section 
182(a)(1) of the CAA. Detailed 
information on the emissions 
calculations can be obtained at the 
Regional Office address above. The 


following table is a summary of the 


baseline emissions inventory. 


CINCINNATI 1990 BASELINE EMISSIONS 
INVENTORY 


(Tons/day) 


1990 
emissions 
(tons per 

day) 


Percent 
of total 
Voc 


Source category 
emissions 


Point Sources 

Area Sources 
Mobile Sources 
Non-Highway Mobile 


3.90 
13.20 
17.54 


5.57 
18.86 
25.06 


8.60 
26.75 


12.29 
38.22 


69.99 100.0 


The adjusted base year inventory 
requires exclusion of emission 
reductions that would occur by 1996 as 
a result of the FMVCP and the RVP 
promulgated prior to 1990. The 
following table is a summary of the 
adjusted base year inventory. 


CINCINNAT! 1990 ADJUSTED BASELINE 
INVENTORY 
(Tons/day) 


1990 
base year 
emissions 


(TPD) 


3.90 
13.20 
17.54 


1990 ad- 
justed 
emissions 
(TPD) 


3.9 
12.6 
13.9 


Source category 


Point Sources 
Area Sources 


8.60 
43.24 


8.6 
39.0 


1990 Rate-of-Progress Inventory 


The Rate-of-Progress Inventory is 
comprised of the anthropogenic 
stationary (point and area) and mobile 
sources in the nonattainment area with 
all biogenic emissions removed from the 
baseline inventory. The following table 
is a summary of the Rate-of-Progress 
baseline inventory. 


Biogenic Emissions ... 
Mobile Sources. ......... 
Non-Highway Mobile 
> 
| 
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CINCINNATI 1990 RATE-OF-PROGRESS 
BASELINE 


(Tons/day) 


4990 

emissions 

(tons per 
day) 


3.90 
13.20 
17.54 


Percent 
of total 
VOC 
emissions 


Source category 


Point Sources 9.0 
30.5 
Mobile Sources 40.6 
Non-Highway Mobile 


8.60 
43.24 


19.8 
100.0 


15 Percent Plan 


The Commonwealth of Kentucky 
submitted a 15 Percent Plan for the 
Northern Kentucky portion of the 
nonattainment area on September 11, 
1998. This submittal is required in 
section 182(b)(2) in order to 
demonstrate reasonable further progress 
toward attainment of the NAAQS for 
ozone. The CAA required moderate 
ozone nonattainment areas to submit a 
plan by November 15, 1993, and to 
attain the ozone NAAQS by 1999. In 
order to demonstrate progress, the area 
must achieve actual VOC emission 
reductions of at least 15 percent from 
the baseline and account for growth 
during the first six years after enactment 


of the CAA. The 15 percent reduction 
must be based on a decrease from the 
1990 baseline emissions, excluding 
emissions from other reductions 
programs and emission sources outside 
the nonattainment area. 


Creditable 15% Reduction 


The adjusted base year inventory of 
39.0 tons/day is multiplied by 0.15 to 
calculate the creditable 15 percent 
reduction in tons/day. Kentucky needs 
a reduction of 5.85 tons/day to obtain 
the creditable 15 percent reduction. 


Total Expected Reductions by 1999 


The total expected reductions by 1999 
include the required 15 percent (5.85 
tons/day), the reductions from FMCVP 
and RVP (3.65 tons/day), and the 
reductions from the I/M program (0.55 
tons/day). Kentucky expects to have a 
total of 10.05 tons/day of reductions by 
1999. 


Target Level Emissions for 1999 


To calculate the 1999 target emissions 
level, the total expected reductions 
(10.05 tons/day) are subtracted from the 
1990 Rate-of-Progress baseline inventory 
(43.24 tons/day) for the Cincinnati 
nonattainment area. The resulting 1999 
target level emissions are 33.19 tons/ 
day. 


Reductions Needed by 1999 to Achieve 
15 Percent Emission Reduction 
Accounting for Growth 


The reductions needed to achieve 15 
percent net growth are determined by 
subtracting the target level emissions 
(33.19 tons/day) from the 1999 
estimated emissions (41.53 tons/day) 
giving a total of 8.34 tons/day in 
additional reductions needed. 


Reductions Required by 1999 


In order to meet the target level 
required for 1999, Kentucky must 
reduce VOC emissions by an additional 
8.34 tons/day. The 1990 Rate-of- 
Progress Baseline Inventory is the base 
inventory from which the 15 percent 
reduction on existing sources and the 
reduction from growth by 1999 must be 
calculated to meet requirements of the 
CAA. 


The following is a summary of the 
reductions Kentucky will obtain to meet 
this requirement and the projected 
emissions for 1999. The projected 
emissions for 1999 have been calculated 
by applying the control measures 
discussed below to the 1999 estimated 
emissions. More detailed information 
can be found in the Technical Support 
Document (TSD) located at the Regional 
EPA address listed above. 


ANTICIPATED EMISSIONS AFTER PLAN IMPLEMENTATION 


Source category 


1999 pro- 
jected emis- 
sions 


Anticipated 
emissions 
after plan 


Point Sources 


3.28 


Area Sources 


3.09 
13.62 


Mobile Sources 


11.13 


Non-Highway Mobile Sources 


15.25 
9.38 


9.94 
9.17 


Total 


41.53 


33.33 


The 1999 Target Level Emissions are 
33.19 tons/day. The 1999 Projected 
Emissions after plan implementation are 
33.33 tons/day, which provides a 15 
percent emission reduction. 


Control Strategies 
Point Source Control] Measures 


Point Source Rule Effectiveness 
Improvements 


Kentucky documented that creditable 
reductions of VOC emissions have 
occurred since 1990 due to facilities that 
improved technology and ceased 
operation. Additionally, the Cabinet 
implemented a program to increase the 
rule effectiveness of emission controls at 
facilities within this region from the 
default 80 to 95 percent. This program 


increased frequency of inspections at 
point source facilities to improve the 
existing emission controls. The 
increased inspections are expected to 
account for a 0.19 tons/day reduction 
from point sources. The projected 
inventory for 1999 shows emissions of 
3.28 tons/day. Documentation of these 
projected emission reductions are 
included in the Technical Support 
Document (TSD). 


Area Source Control Measures 


Stage I Vapor Control—Increased Rule 
Effectiveness 


Kentucky implemented a program to 
increase the rule effectiveness of the 
Stage I gasoline vapor control program. 
This program increased the frequency of 
inspections at gasoline facilities to 


guarantee that State I vapor controls 
work properly. The program is projected 
to increase the rule effectiveness of 
Stage I controls from the default 80 to 
95 percent, and create an emissions 
reduction of 0.57 tons/day. 
Documentation of how the projected 
emission reductions were calculated is 
included in the TSD. 


Architectural Coatings, Traffic Paints, 
Auto Body Refinishing, and 
Commercial/Consumer Products 


The EPA has determined that 
implemented or forthcoming federal 
guidance or regulation will reduce the 
amount of VOC emissions from 
Architectural and Industrial 
Maintenance Coatings, Auto Body 
Refinishing, and Commercial Consumer 


| 
: 
| 

duced 

| 
| 
| 
| 
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Products. Credit for these reductions 
can be utilized by state and local 
agencies in developing pians to achieve 
the 15 percent VOC emission reduction. 
The amount of reduction which can be 
assumed in the plan is 20 percent for 
application of architectural coatings, 27 
percent from auto body refinishing, and 
20 percent from Consumer Commercial 
Products. The emission reduction from 
these area source programs will result in 
1.59 tons/day reduction. The guidance 
and equations used in these reductions 
calculations are included in the TSD. 


Open Burning 


On February 3, 1998, the KNREPC, 
submitted revisions to rule 401 KAR 
63:005 Open burning for adoption into 
the Kentucky SIP. 

Section 1-2—The order of Section 1 
Applicability and Section 2 Definitions 
was changed to Section 1 Definitions 
and Section 2 Applicability. 

Section 1—A reference to 401 KAR 
63:001 for terms not defined in this 
section was added. 

Section 1(3)—The definition of ‘““Open 
burning” was amended for clarity to 
include the burning of any matter 
without an approved burn chamber with 
a stack or chimney and approved 
control devices as open burning. 

Section 1(4)—The definition of 
“Priority | Region” was added for region 
classification according to Priority I in 
401 KAR 50:020 Appendix A. 

Section 2—A statement was added 
that applies to all open burning that is 
not subject to another regulation in 401 
KAR Chapters 50 and 65. 

Section 3—Various word struciure 
changes were made to add clarity. 

Section 4—The revised restrictions for 
the three Northern Kentucky counties 
exceed those that apply to the 
remainder of the Commonwealth, and 
will be in effect from May through 
September on an annual basis. 
Previously allowed activities which 
these amendments will prohibit during 
the specified time period include: 

e Fires set for cooking of food for 
human consumption, 

e Fires set for prevention of fire 
hazard, including disposal of dangerous 
materials if there is no safe alternative, 

e Fires set for instruction and training 
in the methods of fire fighting, 

e Fires set for recognized agricultural, 
silvicultural, range, and wildlife 
management, 

e Fires set to dispose of accidental 
spills and the disposal of absorbent 
material used in their removal, and 

e Fires set for recreational and 
ceremonial purposes. 

The restriction of burning activities in 
ozone nonattainment areas and ozone 


maintenance areas during the peak 
ozone season will result in a reduction 
of volatile organic compound emissions. 
The emission reduction credit taken for 
these rule modifications was 0.90 tons 
per day. Emissions calculations for this 
reduction are included in the TSD. 


Mobile Sources 
Inspection/Maintenance (I/M) Program 
Background 


The CAA requires states to make 
changes to improve existing I/M 
programs or to implement new ones for 
certain nonattainment areas. Section 
182(b)(4) of the CAA requires moderate 
ozone nonattainment areas to develop 
and implement a basic I/M program. 
Additionally, section 182(a)(2)(B) of the 
CAA directed EPA to publish updated 
guidance for state I/M programs, taking 
into consideration findings of the 
Administrator’s audits and’ 
investigations of these programs. EPA 
promulgated I/M regulations on 
November 5, 1992 (57 FR 52950, 
codified at 40 Code of Federal 
Regulations (CFR) 51.350—51.373). 


The I/M regulation establishes 
minimum performance standards for I/ 
M programs as well as requirements for 
the following: network type and 
program evaluation; adequate tools and 
resources; test frequency and 
convenience; vehicle coverage; test 
procedures and standards; test 
equipment; quality control; waivers and 
compliance via diagnostic inspection; 
motorist compliance enforcement; 
motorist compliance enforcement 
program oversight; quality assurance; 
enforcement against contractors, 
stations and inspectors; data collection; 
data analysis and reporting; inspector 
training and licensing or certification; 
public information and consumer 
protection; improving repair _ 
effectiveness; compliance with recall 
notices; on-road testing; SIP revisions; 
and implementation deadlines. The 
performance standard for basic I/M 
programs remains the same as it has 
been since initial I/M policy was 
established in 1978, pursuant to the 
1977 amendments to the CAA. 


On September 11, 1998, the 
Commonwealth of Kentucky submitted 
to EPA a basic I/M program for 
incorporation into the SIP. The program 
meets the requirements of EPA’s rule for 
a basic I/M program. The basic 
components of the Kentucky I/M 
program are listed below. 


e Idle test for all vehicles. 
e Anti-tampering/anti-misfueling 
checks on all 1975 and newer vehicles. 


e Registration denial for vehicles that 
do not comply with program 
requirements. 

e Training program for mechanics 
servicing vehicles in the area. 

e Pressure check on 1981 and newer 
vehicles. 

e Opacity check for diesel vehicles. 

The full description of the Kentucky 
I/M program can be found in rule 401 
KAR 65:010 of the Kentucky SIP and in 
Appendix K of the Kentucky 15 percent 
plan submittal. 


Reformulated Gasoline (RFG) 


Kentucky requested to opt-in to the 
federal RFG program in moderate ozone 
nonattainment areas within Kentucky 
beginning in 1995. This program 
included the three northern Kentucky 
Counties of Boone, Campbell, and 
Kenton. In addition, Kentucky has opted 
to remain in the federal RFG program 
for this area as.it goes into phase II in 
2000, which will provide additional 
VOC reductions. 


Stage II 


On February 3, 1998, Kentucky, 
submitted rule 401 KAR 59:174 Stage II 
Coatrols at Gasoline Dispensing 
Facilities for adoption into the Kentucky 
SIP. 

The provisions in this regulation meet 
EPA requirements for gasoline 
dispensing facilities that install and 
operate vapor recovery systems that 
capture gasoline vapors displaced from 
motor vehicle gasoline tanks during 
refueling (i.e., Stage II). The reductions 
due to the installation of Stage II are 
needed for the required 15 percent 
reduction in dispensing facilities, which 
are located in an area that is designated 
moderate, serious, or severe 
nonattainment for the ozone NAAQS, 
and which have an average monthly 
gasoline throughput of greater than 
10,000 gallons, install Stage II vapor 
recovery systems. Independent small 
business marketers with an average 
monthly throughput of 50,000 gallons or 
less and all other gasoline dispensing 
fac{lities with an average monthly 
throughput of 10,000 gallons or less 
have been exempted from this 
regulation. These facilities are required 
to maintain current records covering a 
two year period which demonstrate that 
the applicable throughput limits have 
not been exceeded. 

The CAA specifies that Stage II 
regulations must apply to any facility 
that dispenses more than 10,000 gallons 
of gasoline per month or, in the case of 
an independent small business marketer 
(ISBM), any facility that dispenses more 


‘than 50,000 gallons of gasoline per 
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month. Section 324 of the CAA defines 
an ISBM. 

Consistent with EPA’s guidance, the 
regulation requires that Stage II systems 
be tested and certified to meet a 95 
percent emission reduction efficiency 
by using a system approved by the 
California Air Resources Board (CARB). 
The regulation requires sources to verify 
proper installation and function of Stage 
II equipment through use of a liquid 
blockage test and a leak test prior to 
system operation and every five years or 
upon major modification of a facility 
{i.e., 75 percent or more equipment 
change). Kentucky has also established 
procedures for enforcing violations of 
the Stage II requirements. 

Kentucky expects a 5.31 ton/day 
reduction from these mobile source 
controls. 


Non-Highway Mobile Sources 


Kentucky is using a method 
developed by EPA to use RFG in non- 
highway mobile sources. The method 
was described in an August 18, 1993 
memo from Phil Lorang, Director of 
Emission Planning and Strategies 
Division, of EPA’s Office of Mobile 
Sources. This method provides 
approximately one-half the on-highway 
mobile source credit for non-highway 
mobile sources. Using this method, a 
0.21 ton per day reduction is calculated 
for non-highway mobile sources. 
Further emission reductions will be 
realized after Phase II RFG is 
implemented. 

PA is approving Kentucky’s 15 
percent plan and the underlying 
regulations (Stage II and Open Burning), 
the I/M Program, and the 1990 baseline 
emissions inventory because they are 
consistent with EPA guidance and the 
requirements set forth in the CAA. 


Final Action 


The EPA is approving the 
aforementioned changes to the SIP. The 
EPA is publishing this rule without 
prior proposal because the Agency 
views this as a noncontroversial 
submittal and anticipates no adverse 
comments. However, in the proposed 
rules section of this Federal Register 
publication, EPA is publishing a 
separate document that will serve as the 
proposal to approve the SIP revision 
should relevant adverse comments be 
filed. This rule will be effective 
February 8, 1999 without further notice 
unless the Agency receives adverse 
comments by January 7, 1999. 

If the EPA receives such comments, 
then EPA will publish a notice 
withdrawing the final rule and 
informing the public that the rule will 
not take effect. All public comments 


received will then be addressed in a 
subsequent final rule based on the 
proposed rule. The EPA will not 
institute a second comment period on 
the proposed rule. Parties interested in 
commenting should do so at this time. 
If no such comments are received, the 
public is advised that this rule will be 
effective on February 8, 1999 and no 
further action will be taken on the 
proposed rule. 


Administrative Requirements 
A. Executive Order 12866 


The Office of Management and Budget 
(OMB) has exempted this regulatory 
action from review under Executive 
Order 12866, entitled “Regulatory 
Planning and Review.” 


B. Executive Order 12875 


Under Executive Order 12875, EPA 
may not issue a regulation that is not 
required by statute and that creates a 
mandate upon a State, local or tribal 
government, unless the Federal 
government provides the funds 
necessary to pay the direct compliance 
costs incurred by those governments, or 
EPA consults with those governments. If 
EPA complies by consulting, Executive 
Order 12875 requires EPA to provide to 
the Office of Management and Budget a 
description of the extent of EPA’s prior 
consultation with representatives of 
affected State, local and tribal 
governments, the nature of their 
concerns, copies of any written 
communications from the governments, 
and a statement supporting the need to 
issue the regulation. In addition, 
‘Executive Order 12875 requires EPA to 
develop an effective process permitting 
elected officials and other 
representatives of State, local and tribal 
governments “to provide meaningful 
and timely input in the development of 
regulatory proposals containing 
significant unfunded mandates.” 

Today’s rule does not create a 
mandate on State, local or tribal 
governments. The rule does not impose 
any enforceable duties on these entities. 
Accordingly, the requirements of 
section 1(a) of Executive Order 12875 do 
not apply to this rule. 


C. Executive Order 13084 


Under Executive Order 13084, EPA 
may not issue a regulation that is not 
required by statute, that significantly or 
uniquely affects the communities of 
Indian tribal governments, and that 
imposes substantial direct compliance 
costs on those communities, unless the 
Federal government provides the funds 
necessary to vay the direct compliance 
costs incurred by the tribal 


governments, or EPA consults with 
those governments. If EPA complies by 
consulting, Executive Order 13084 
requires EPA to provide to the Office of 
Management and Budget, in a separately 
identified section of the preamble to the 
rule, a description of the extent of EPA’s 
prior consultation with representatives 
of affected tribal governments, a 
summary of the nature of their concerns, 
and a statement supporting the need to 
issue the regulation. In addition, 
Executive Order 13084 requires EPA to 
develop an effective process permitting 
elected officials and other 
representatives of Indian tribal 
governments “‘to provide meaningful 
and timely input in the development of 
regulatory policies on matters that 
significantly or uniquely affect their 
communities.” 

Today’s rule does not significantly or 
uniquely affect the communities of 
Indian tribal governments. Accordingly, 
the requirements of section 3(b) of 
Executive Order 13084 do not apply to 
this rule. 


D. Executive Order 13045 


Protection of Children from 
Environmental Health Risks and Safety 
Risks (62 FR 19885, April 23, 1997), 
applies to any rule that: (1) is 
determined to be “economically 
significant” as defined under E.O. 
12866, and (2) concerns an 
environmental health or safety risk that 
EPA has reason to believe may have a 
disproportionate effect on children. If 
the regulatory action meets both criteria, 
the Agency must evaluate the 
environmental health or safety effects of 
the planned rule on children, and 
explain why the planned regulation is 
preferable to other potentially effective 
and reasonably feasible alternatives 
considered by the Agency. 

This rule is not subject to E.O. 13045 
because it does not involve decisions 
intended to mitigate environmental 
health or safety risks. 


E. Regulatory Flexibility Act 


The Regulatory Flexibility Act (RFA) 
generally requires an agency to conduct 
a regulatory flexibility analysis of any 
rule subject to notice and comment 
rulemaking requirements unless the 
agency certifies that the rule will not 
have a significant economic impact on 
a substantial number of small entities. 
Small entities include small businesses, 
small not-for-profit enterprises, and 
small governmental jurisdictions. This 
final rule will not have a significant 
impact on a substantial number of small 
entities because SIP approvals under 
section 110 and subchapter I, part D of 
the Clean Air Act do not create any new 
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requirements but simply approve 
requirements that the State is already 
imposing. Therefore, because the 
Federal SIP approval does not create 
any new requirements, I certify that this 
action will not have a significant 
economic impact on a substantial 
number of small entities. Moreover, due 
to the nature of the Federal-State 
relationship under the Clean Air Act, 
preparation of flexibility analysis would 
constitute Federal inquiry into the 
economic reasonableness of state action. 
The Clean Air Act forbids EPA to base 
its actions concerning SIPs on such 
grounds. Union Electric Co., v. U.S. 
EPA, 427 U.S. 246, 255-66 (1976); 42 
U.S.C. 7410(a)(2). 


F. Disclaimer Language Approving SIP 
Revisions in Audit Law States 


Nothing in this action should be 
construed as making any determination 
or expressing any position regarding 
Kentucky’s audit privilege and penalty 
immunity law KRS—224.01-040 or its 
impact upon any approved provision in 
the SIP, including the revision at issue 
here. The action taken herein does not 
express or imply any viewpoint on the 
question of whether there are legal 
deficiencies in this or any other Clean 
Air Act program resulting from the 
effect of Kentucky’s audit privilege and 
immunity law. A state audit privilege 
and immunity law can affect only state 
enforcement and cannot have any 
impact on federal enforcement 
authorities. EPA may at any time invoke 
its authority under the Clean Air Act, 
including, for example, sections 113, 
167, 205, 211 or 213, to enforce the 
requirements or prohibitions of the state 
plan, independently of any state 
enforcement effort. In addition, citizen 
enforcement under section 304 of the 
Clean Air Act is likewise unaffected by 
a state audit privilege or immunity law. 


G. Unfunded Mandates 


Under Section 202 of the Unfunded 
Mandates Reform Act of 1995 
(“Unfunded Mandates Act’’), signed 
into law on March 22, 1995, EPA must 
prepare a budgetary impact statement to 
accompany any proposed or final rule 
that includes a Federal mandate that 
may result in estimated costs to State, 
local, or tribal governments in the 
aggregate; or to private sector, of $100 
million or more. Under Section 205, 
EPA must select the most cost-effective 
and least burdensome alternative that 
achieves the objectives of the rule and 
is consistent with statutory 
requirements. Section 203 requires EPA 
to establish a plan for informing and 
advising any small governments that 


may be significantly or uniquely 
impacted by the rule. 

EPA has determined that the approval 
action promulgated does not include a 
Federal mandate that may result in 


estimated costs of $100 million or more ~ 


to either State, local, or tribal 
governments in the aggregate, or to the 
private sector. This Federal action 
approves pre-existing requirements 
under State or local law, and imposes 
no new requirements. Accordingly, no 
additional costs to State, local, or tribal 
governments, or to the private sector, 
result from this action. 


H. Submission to Congress and the 
Comptroller General 


The Congressional Review Act, 5 
U.S.C. 801 et seq., as added by the Small 
Business Regulatory Enforcement 
Fairness Act of 1996, generally provides 
that before a rule may take effect, the 
agency promulgating the rule must 
submit a rule report, which includes a 
copy of the rule, to each House of the 
Congress and to the Comptroller General 
of the United States. EPA will submit a 
report containing this rule and other 
required information to the U.S. Senate, 
the U.S. House of Representatives, and 
the Comptroller General of the United 
States prior to publication of the rule in 
the Federal Register. This rule is not a 
“major rule” as defined by 5 U.S.C. 
804(2). 


I. Petitions for judicial Review 


Under section 307(b)(1) of the Clean 
Air Act, petitions for judicial review of 
this action must be filed in the United 
States Court of Appeals for the 
appropriate circuit by February 8, 1999. 
Filing a petition for reconsideration by 
the Administrator of this final rule does 
not affect the finality of this rule for the 
purposes of judicial review nor does it 
extend the time within which a petition 
for judicial review may be filed, and 
shall not postpone the effectiveness of 
such rule or action. This action may not 
be challenged later in proceedings to 
enforce its requirements. (See section 


307(b)(2).) 
List of Subjects in 40 CFR Part 52 


Environmental protection, Air 
pollution control, Hydrocarbons, 
Incorporation by reference, 
Intergovernmental relations, Ozone, 
Reporting and recordkeeping 
requirements. 

Dated: November 13, 1998. 

Michael V. Peyton, 
Acting Regional Administrator, Region 4. 

Part 52 of chapter I, title 40, Code of 


Federal Regulations, is amended as __ 
follows: 


PART 52—{[AMENDED] 


1. The authority citation for part 52 
continues to read as follows: 


Authority: 42.U.S.C. 7401 et seq. 
Subpart S—Kentucky 


2. Section 52.920, is amended by 
adding paragraph (c)(92) to read as 


follows: 
§ 52.920 Identification of plan. 

(c) 2 @ 


(92) Revisions to the Kentucky State 
Implementation Plan submitted by the 
Natural Resources and Environmental 
Protection Cabinet on February 3, 1998. 
The regulations being revised are 401 
KAR 59:174 Stage II control at gasoline 
dispensing facilities, 401 KAR 63:005 
Open burning, and 401 KAR 65:010 
Vehicle emission control programs 
rules. Adoption of the Kentucky 15 
Percent Plan, the I/M program and the 
1990 baseline emissions inventory. 

(i) Incorporation by reference. 

(A) Division of Air Quality regulations 
401 KAR 59:174 Stage II control at 
gasoline dispensing facilities, 401 KAR 
63:005 Open burning, and 401 KAR 
65:010 Vehicle emission contro! 
programs rules are effective January 12, 
1998. 

(B) Tables showing the Cincinnati 
1990 Baseline Emissions Inventory, 
1990 Adjusted Baseline Inventory, and 
1990 Rate of Progress Inventory, 
Summary of Biogenic Emissions and 
Anticipated Emissions after Plan 
Implementation which are effective 
September 11, 1998. 

(ii) Other material. None. 

[FR Doc. 98—32423 Filed 12—7—98; 8:45 am] 
BILLING CODE 6560-50-P 


ENVIRONMENTAL PROTECTION 
AGENCY 


40 CFR Part 52 
[Region Vil Docket No. MO-057-1057a; 
FRL-6197-1] 


Approval and Promuigation of 
implementation Plans; State of 
Missouri 


AGENCY: Environmental Protection 
Agency (EPA). 
ACTION: Direct final rule. 


SUMMARY: The Environmental Protection 
Agency (EPA) is announcing a revision 
to the State Implementation Plan (SIP) 
which incorporates new Missouri rule 
10 CSR 10-6.330 entitled “Restriction of 
Emissions from Batch-Type Charcoal 
Kilns.” Missouri’s rule requires a 
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substantial reduction of emissions of 
volatile organic compounds (VOC) 
(some of which are toxic), particulate 
matter (PMjo), and carbon monoxide 
(CO) from charcoal-producing ovens 
commonly called charcoal kilns. The 
implementation of this rule will result 
in a significant improvement in air 
quality, especially in central and 
southern Missouri where most of these 
facilities are located. 


DATES: This direct final rule is effective 
on February 8, 1999 without further 
notice, unless the EPA receives adverse 
comment by January 7, 1999. If adverse 
comment is received, the EPA will 
publish a timely withdrawal of the 
direct final rule in the Federal Register 
and inform the public that the rule will 
not take effect. 


ADDRESSES: All comments should be 
addressed to: Joshua A. Tapp at 
Environmental Protection Agency, Air 
Branch, 726 Minnesota Avenue, Kansas 
City, Kansas 66101. 

Copies of the state submittal are 
available at the following addresses for 
inspection during normal business 
hours: Environmental Protection 
Agency, Air Planning and Development 
Branch, 726 Minnesota Avenue, Kansas 
City, Kansas 66101; and the 
Environmental Protection Agency, Air 
and Radiation Docket and Information 
Center, Air Docket (6102), 401 M Street, 
S.W., Washington, D.C. 20460. 

FOR FURTHER INFORMATION CONTACT: 
Joshua A. Tapp of the Environmental 
Protection Agency at (913) 551-7606. 
SUPPLEMENTARY INFORMATION: 


Background 
What is a SIP? 


Section 110 of the Clean Air Act 
(CAA) requires states to develop air 
pollution regulations and control 
strategies to ensure that state air quality 
meets the National Ambient Air Quality 
Standards (NAAQS) established by the 
EPA. These ambient standards are 
established under section 109 of the 
CAA and they currently address six 
criteria pollutants. These pollutants are: 
CO, nitrogen dioxide, ozone, lead, PMio, 
and sulfur dioxide. 

Each state must submit these 
regulations and control strategies to EPA 
for approval and incorporation into the 
Federally enforceable SIP. 

Currently, each state has a Federally 
approved SIP which protects air quality, 
primarily by addressing air pollution at 
its point of origin. These SIPs can be 
extensive, containing state regulations 
or other enforceable documents and 
supporting information such as 
emission inventories, monitoring 


networks, and modeling 
demonstrations. 


What is the Federal approval process for 
a SIP? 


In order for state regulations to be 
incorporated into the Federally 
enforceable SIP, states must formally 
adopt the regulations and control 
strategies consistent with state and 
Federal requirements. This process 
generally includes a public notice, 
public hearing, public comment period, 
and a formal adoption by a state- 
authorized rulemaking body. 

Once a state rule, regulation, or 
control strategy is adopted, the state 
may submit the adopted provisions to 
the EPA and request that these 
provisions be included in the Federally 
enforceable SIP. The EPA must then 
decide on an appropriate Federal action, 
provide public notice on this action, 
and seek additional public comment 
regarding this action. If adverse 
comments are received, they must be 
addressed prior to a final action by the 
EPA. 

All state regulations and supporting | 
information approved by the EPA under 
section 110 of the CAA are incorporated 
into the Federally approved SIP. 
Records of such SIP actions are 
maintained in the Code of Federal 
Regulations (CFR) at Title 40, Part 52, 
entitled “Approval and Promulgation of 
Implementation Plans.” The actual state 
regulations which were approved are 
not reproduced in their entirety in the 
CFR but are “incorporated by 
reference,” which means that the EPA 
has approved a given state regulation 
with a specific effective date. 


What does Federal approval of a state 
regulation mean to me? 


Enforcement of the state regulation 
before and after it is incorporated into 
the Federally approved SIP is primarily 
a state function. However, once the 
regulation is Federally approved, the 
EPA and the public may take 
enforcement action against violators of 
these regulations if the state fails to do 
so. 


What is being acted on in this 
document? 


Missouri rule 10 CSR 10-6.330, 
entitled ‘‘Restriction of Emissions from 
Batch-Type Charcoal Kilns,” applies 
throughout the state of Missouri to 
batch-type charcoal kilns. The majority 
of these facilities are located in south- 
central Missouri near the lumber mills 
which are the primary provider of the 
waste wood materials commonly used 
to produce charcoal. 


Until recently, batch-type charcoal 
kilns have operated under exemptions 
from Missouri visibility regulations (10 
CSR 10-3.080) and PMio regulations (10 
CSR 10-3.050). In 1991 and 1996, the 
EPA and the Missouri Department of 
Natural Resources (MDNR) conducted 
ambient air quality studies in response 
to citizen complaints regarding air 
quality. Data from these studies have 
shown that this industry has the 
potential to cause or contribute to 
violations of the NAAQS for PMjo. 

In response to these data, MDNR and 
the charcoal industry worked together to 
develop a plan which ensures 
maintenance of the NAAQS for PMio, 
but which also concurrently addresses 
emissions of VOC and CO. 

This effort required an evaluation of 
best performing existing control 
technologies, new control technologies, 
and the best available work practices. 
Based on this review, MDNR 
determined that afterburners were an 
acceptable control technology which 
were capable of reducing emissions of 
PMyuo by 98 percent, and CO and VOCs 
by 99 percent. 

MDNR worked with the industry to 
convert this plan into an enforceable 
regulation which embodied these 
requirements in the form of emission 
limits. Monitoring, maintenance and 
operating work practices, 
recordkeeping, and reporting 
requirements were also incorporated 
into the rule to improve emission 
reductions and compliance 
demonstrations. MDNR held a public 
hearing on this rule on February 3, 
1998. No negative comments were 
received. The Missouri Air Conservation 
Commission adopted the rule on March 
26, 1998, and it became effective on July 
30, 1998. 


What action is being taken by the EPA? 


MDNR submitted this rule for 
incorporation into the Federally 
approved SIP on July 30, 1998. 

The EPA has reviewed this submittal 
against all applicable statutory, 
regulatory, and policy guidelines, and 
has determined that this rule is 
consistent with all applicable 
requirements and will result in a 
substantial improvement in air quality. 

Because the industry participated in 
the development of this rule, and 
because there was broad support for this 
rule during that state administrative and 
public processes, the EPA views its 
approval of this rule as non- 
controversial. 

The EPA is, therefore, taking direct 
final action to approve this rule as a 
revision to the Missouri SIP. 
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The EPA is publishing this rule 
without prior proposal because the 
Agency views this as a noncontroversial 
submittal and anticipates no adverse 
comments. However, in the proposed 
rules section of this Federal Register 
publication, the EPA is publishing a 
separate document that will serve as the 
proposal to approve the SIP revision 
should adverse comments be filed. This 
rule will be effective February 8, 1999 
without further notice unless the 
Agency receives adverse comments by 
January 7, 1999. 

If the EPA receives such comments, 
then the EPA will publish a document 
withdrawing the final rule and 
informing the public that the rule will 
not take effect. All public comments 
received will then be addressed in a 
subsequent final rule based on the 
proposed rule. The EPA will not 
institute a second comment period. 
Parties interested in commenting should 
do so at this time. If no such comments 
are received, the public is advised that 
this rule will be effective on February 8, 
1999 and no further action will be taken 
on the proposed rule. 


Administrative Requirements 
A. Executive Order (E.O.) 12866 


The Office of Management and Budget 
(OMB) has exempted this regulatory 
action from E.O. 12866, entitled 
“Regulatory Planning and Review.” 


B. E.O. 12875 


Under E.O. 12875, the EPA may not 
issue a regulation that is not required by 
statute and that creates a mandate upon 
a state, local, or tribal government, 
unless the Federal Government provides 
the funds necessary to pay the direct 
compliance costs incurred by those 
governments, or the EPA consults with 
those governments. If the EPA complies 
by consulting, E.O. 12875 requires the _ 
EPA to provide to OMB a description of 
the extent of the EPA’s prior 
consultation with representatives of 
affected state, local, and tribal 
governments; the nature of their 
concerns; copies of any written 
communications from the governments; 
and a statement supporting the need to 
issue the regulation. In addition, E.O. 
12875 requires the EPA to develop an 
effective process permitting elected 
officials and other representatives of 
state, local, and tribal governments “‘to 
provide meaningful and timely input in 
the development of regulatory proposals 
containing significant unfunded 
mandates.” 

Today’s rule does not create a 
mandate on state, local, or tribal 
governments. The rule does not impose 


any enforceable duties on these entities. 
See Section F, ‘‘Unfunded Mandates,” 
listed below. Accordingly, the 
requirements of section 1(a) of E.O. 
12875 do not apply to this rule. 


C. E.O. 13084 


Under E.O. 13084, the EPA may not 
issue a regulation that is not required by 
statute, that significantly or uniquely 
affects the communities of indian tribal 
governments, and that imposes 
substantial direct compliance costs on 
those communities, unless the Federal 
Government provides the funds 
necessary to pay the direct compliance 
costs incurred by the tribal 
governments, or the EPA consults with 
those governments. If the EPA complies 
by consulting, E.O. 13084 requires the 
EPA to provide to OMB, in a separately 
identified section of the preamble to the 
rule, a description of the extent of the 
EPA’s prior consultation with 
representatives of affected tribal 
governments, a summary of the nature 
of their concerns, and a statement 
supporting the need to issue the 
regulation. In addition, E.O. 13084 
requires the EPA to develop an effective 
process permitting elected officials and 
other representatives of Indian tribal 
governments ‘to provide meaningful 
and timely input in the development of 
regulatory policies on matters that 
significantly or uniquely affect their 
communities.” 

Today’s rule does not significantly or 
uniquely affect the communities of 
Indian tribal governments. No tribes 
operated or own any Missouri charcoal 
kilns, nor are any tribal lands located 
near these facilities. Accordingly, the 
requirements of section 3({b) of E.O. 
13084 do not apply to this rule. 


D. E.O. 13045 


Protection of Children from 
Environmental Health Risks and Safety 
Risks (62 FR 19885, April 23, 1997), 
applies to any rule that: (1) is 
determined to be ‘‘economically 
significant” as defined under E.O. 
12866, and (2) concerns an 
environmental health or safety risk that 
the EPA has reason to believe may have 
a disproportionate effect on children. If 
the regulatory action meets both criteria, 
the Agency must evaluate the 
environmental health or safety effects of 
the planned rule on children, and 
explain why the planned regulation is 
preferable to other potentially effective 
and reasonably feasible alternatives 
considered by the Agency. 

This rule is not subject to E.O. 13045 
because it does not involve decisions — - 
intended to mitigate environmental 


health or safety risks that would have a 
disproportionate effect on children. 


E. Regulatory Flexibility Act (RFA) 


The RFA generally requires an agency 
to conduct a regulatory flexibility 
analysis of any rule subject to notice 
and somment rulemaking requirements 
unless the agency certifies that the rule 
will not have a significant economic 
impact on a substantial number of small 
entities. Small entities include small 
businesses, small not-for-profit 
enterprises, and small governmental 
jurisdictions. This final rule will not 
have a significant impact on a 
substantial number of small entities 
because SIP approvals under section 
110 and subchapter I, part D of the CAA 
do not create any new requirements but 
simply approve requirements that the 
state is already imposing. Therefore, 
because the Federal SIP approval does 
not create any new requirements, I 
certify that this action will not have a 
significant economic impact on a 
substantial number of small entities. 
Moreover, due to the nature of the 
Federal-state relationship under the 
CAA, preparation of flexibility analysis 
would constitute Federal inquiry into 
the economic reasonableness of state 
action. The CAA forbids the EPA to base 
its actions concerning SIPs on such 
grounds. Union Electric Co., v. U.S. 
EPA, 427 U.S. 246, 255-66 (1976); 42 
U.S.C. 7410(a)(2). 


F. Unfunded Mandates 


Under section 202 of the Unfunded 
Mandates Reform Act of 1995 
(“Unfunded Mandates Act”’), signed 
into law on March 22, 1995, the EPA 
must prepare a budgetary impact 
statement to accompany any proposed 
or firial rule that includes a Federal 
mandate that may result in estimated 
annual costs to state, local, or tribal 
governments in the aggregate; or to 
private sector, of $100 million or more. 
Under section 205, the EPA must select 
the most cost-effective and least 
burdensome alternative that achieves 
the objectives of the rule and is 
consistent with statutory requirements. 
Section 203 requires the EPA to 
establish a plan for informing and 
advising any small governments that 
may be significantly or uniquely 
impacted by the rule. 

The EPA has determined that the 
approval action promulgated does not 
include a Federal mandate that may 
result in estimated annual costs of $100 
million or more to either state, local, or 
triba’ governments in the aggregate, or 


‘to the private sector. This Federal action 


approves preexisting requirements 
under state or local law, and imposes no 
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new requirements. Accordingly, no 
additional costs to state, local, or tribal 
governments, or to the private sector, 
result from this action. 


G. Submission to Congress and the 
Comptroller General 


The Congressional Review Act, 5 
U.S.C. 801 et seq., as added by the Small 
Business Regulatory Enforcement 
Fairness Act of 1996, generally provides 
that before a rule may take effect, the 
agency promulgating the rule must 
submit a rule report, which includes a 
copy of the rule, to each House of the 
Congress and to the Comptroller General 
of the United States. The EPA will 
submit a report containing this rule and 
other required information to the U.S. 
Senate, the U.S. House of 
Representatives, and the U.S. 
Comptroller General prior to publication 
of the rule in the Federal Register. This 
rule is not a “major rule” as defined by 
5 U.S.C. 804(2). 


‘H. Petitions for Judicial Review 


Under section 307(b)(1) of the CAA, ~ 
petitions for judicial review of this 
action must be filed in the United States 
Court of Appeals for the appropriate 
circuit by February 8, 1999. Filing a 
petition for reconsideration by the 
Administrator of this final rule does not 
affect the finality of this rule for the 
purposes of judicial review, nor does it 
extend the time within which a petition 
for judicial review may be filed, and 
shall not postpone the effectiveness of 
such rule or action. This action may not 
be challenged later in proceedings to 
enforce its requirements. (See section 


307(b)(2).) 
List of Subjects in 40 CFR Part 52 


Environmental protection, Air 
pollution control, Carbon monoxide, 
Hydrocarbons, Incorporation by 
reference, Intergovernmental relations, 
Lead, Ozone, Particulate matter, 
Reporting and recordkeeping 
requirements, Volatile organic 
compounds. 


Dated: November 24, 1998. 

Dennis Grams, 

P.E., Regional Administrator, Region VII. 
Part 52, chapter I, title 40 of the-Code 


of Federal Regulations is amended as 
follows: 


PART 52—[AMENDED] 


1. The authority citation for part 52 
continues to read as follows: 


Authority: 42 U.S.C. 7401-76714. 


Subpart AA—Missouri 


2. Section 52.1320 is amended by 
adding new paragraph (c)(111) to read 
as follows: 


52.1320 Identification of plan. 
* * * * * 

(c) & 

(111) A revision submitted by the 
Governor’s designee on July 30, 1998, 
that reduces air emissions from batch- 
type charcoal kilns throughout the state 
of Missouri. 

(i) Incorporation by reference: 

(A) New Missouri rule 10 CSR 10-— 
6.330, Restriction of Emissions from 
Batch-Type Charcoal Kilns, effective 
July 30, 1998. 

[FR Doc. 98—32419 Filed 12—7—98; 8:45 am] 
BILLING CODE 6560-50-P 


ENVIRONMENTAL PROTECTION 
AGENCY 


40 CFR Part 52 
[RI-6987a; A-1-FRL-6192-7] 


Approval and Promulgation of Air 
Quality Implementation Plans; Interim 
Final Determination of Correction of 
Deficiencies in 15 Percent Rate-of- 
Progress and Contingency Plans; 
Rhode Island 


AGENCY: Environmental Protection 
Agency (EPA). 
ACTION: Final rule. 


SUMMARY: EPA is approving, by direct 
final rule, State Implementation Plan 
(SIP) revisions submitted by the State of 
Rhode Island to address ground level 
ozone air pollution in the State. The 
revisions consist of the State’s 15 
percent rate-of-progress (ROP) plan and 
contingency plan, and minor revisions 
to the Rhode Island 1990 emission 
inventory of ozone precursors. The 
intended effect of this action is to 
approve these plans in accordance with 
the Clean Air Act, 42 U.S.C. 7401 et seq. 
(the Act). In recognition of this approval 
of Rhode Island’s 15 percent and 
contingency plans, EPA is making an 
interim final determination, by this 
action, that the State has corrected the 
deficiencies prompting the original 
disapproval of these plans. The interim 
final determination will act to defer the 
application of the offset sanction which 
would have been implemented on 
November 19, 1998, and defers the 
future application of the highway 
sanction. The interim final action is 
being taken under Section 110 of the 
Act. 

DATES: This direct final rule approving 
the Rhode Island 15 percent and 


contingency plans, and minor revisions 
to the State’s 1990 base year inventory, 
is effective on February 8, 1999 without 
further notice, unless EPA receives 
relevant adverse comment by January 7, 
1999. If adverse comment is received, 
EPA will publish a timely withdrawal of 
the direct final rule in the Federal 
Register and inform the public that the 
rule will not take effect. 

The interim final determination is 
effective upon publication. However, 
EPA will take comment on this 
determination as well as EPA’s direct 
final rule approving the State’s 
submittal. Written comments on this 
interim final determination must be 
received on or before January 7, 1999. 
EPA will publish a final notice taking 
into consideration any relevant adverse 
comments received on EPA’s interim 
final action. 

ADDRESSES: Comments may be mailed to 
Susan Studlien, Deputy Director, Office 
of Ecosystem Protection (mail code 
CAA), U.S. Environmental Protection 
Agency, Region I, JFK Federal Building, 
Boston, MA 02203. Copies of the 
documents relevant to this action are 
available for public inspection during 
normal business hours, by appointment 
at the Office Ecosystem Protection, U.S. 
Environmental Protection Agency, 
Region I, One Congress Street, 11th 
floor, Boston, MA, and at the Division 
of Air and Hazardous Materials, 
Department of Environmental 
Management, 291 Promenade Street, 
Providence, RI 02908-5767. 

FOR FURTHER INFORMATION CONTACT: 
Robert F. McConnell, (617) 918-1046. 
SUPPLEMENTARY INFORMATION: On 
September 21, 1998, the State of Rhode 
Island submitted formal revisions to its 
State Implementation Plan (SIP). The 
SIP revisions consist of the State’s 15 
percent ROP and contingency plans, 
and minor revisions to the Rhode Island 
1990 inventory of ozone precursor 
emissions. The 15 percent plan is 
designed to meet the requirement in 
section 182(b)(1) of the Act that certain 
ozone nonattainment areas achieve a 15 


‘percent reduction in volatile organic 


compound emissions from a 1990 
baseline. 

EPA published a limited approval, 
limited disapproval of 15 percent ROP 
and contingency plans submitted by 
Rhode Island in 1994 in the April 17, 
1997 Federal Register (62 FR 18712). 
The limited disapproval was issued 
primarily due to the State’s failure to 
implement the enhanced automobile 
inspection and maintenance (I/M) 
program identified within these plans. 
The failure of Rhode Island to 
implement its I/M program resulted in 
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emission reduction shortfalls in the 
State’s 15 percent ROP and contingency 
lans. 

EPA published a direct final rule 
approving the Rhode Island 1990 
emission inventory of ozone precursors 
in the October 30, 1996 Federal Register 
(61 FR 55943). 


I. Summary of SIP Revision 


The final rule issuing a limited 
approval, limited disapproval of the 
Rhode Island 15 percent ROP and 
contingency plans which was published 
in the Federal Register on April 17, 
1997, approved the State’s calculation of 
the required emission reductions, and 
also approved the emission reduction 
credit claimed from a number of source 
categories. Additionally, the final rule 
approved the calculation of the required 
emission reductions to satisfy the 
contingency measure obligation, and 
also approved portions of the emission 
reduction credits claimed from two 
control measures contained in the 
contingency plan. 

The 15 percent ROP and contingency 
plans submitted by Rhode Island on 
September 21, 1998, (hereafter referred 
to as the revised 15 percent plan and 
revised contingency plan) continue to 
rely upon the portions of these plans 
which were approved by EPA in the 
April 17, 1997 final rule, with the 
exceptions noted below. Additionally, 
minor revisions were made to the State’s 

_1990 base year emission inventory of 
ozone precursors. 


Revisions to Base Year Inventory 


Rhode Island’s September 21, 1998 
SIP submittal contained the following 
revisions to the State’s 1990 base year 
emission inventory: 

1. VOC emissions from one point 
source emitter were revised upward 
based on revised information provided 
by the company, and a source whose 
VOC emissions should have been 
included in the original point source 
inventory but were not, were added to 
the State’s 1990 point source inventory. 
The net effect of these changes is a 0.66 
ton per summer day (tpsd) increase in 
base year VOC point source emissions. 

2. Non-road mobile source VOC 
emissions were revised upward by 0.3 
tpsd to correct rounding errors 
discovered in the original base year 
emission estimate. 

3. Area source combustion 
calculations were revised to account for 
a corrected gallons per barrel factor, 
using the correct figure of 42 gallons per 
barrel rather than 55 gallons. These 
calculations were also revised to reflect 
updated 1990 data obtained from the 
Department of Energy regarding the 


amount of fuel consumed by sources in 
this category . The net effect of these 
changes was to increase VOC emissions 
by 0.03 tpsd, and NOx emissions by 
0.14 tpsd. 

The Rhode Island 1990 base year 
emission inventory was approved by a 
direct final rule published in the 
October 30, 1996 Federal Register (61 
FR 55897). Table 1 contains the VOC 
emission estimates approved in the 
October 30, 1996 final rule, and the 
revised estimates being approved in 
today’s final rule. 


TABLE 1.—1990 VOC EMISSION 
ESTIMATES 
{Tons per summer day] 


10/30/96 
fina! rule 


60.50 
25.90 
65.60 
32.10 
72.90 


Today’s 


Emission category final rule 


60.53 
26.56 
65.60 
32.40 
72.90 


257.00 257.99 


Additionally, the area source NOx 
emission estimate is revised upward by 
0.14 tpsd for the reason explained 
above. The area source NOx emission 
estimate approved in the October 30, 
1996 final rule of 3.80 tpsd is therefore 
revised upward to 3.94 tpsd. The 
original NOx total emission estimate of 
100.80 tpsd is revised upward to 100.94 
tpsd. The EPA approves these revisions 
to the Rhode Island 1990 base year 
emission inventory. 


Revisions to Derivation of Required 
Emission Reductions 


The minor revisions to the State’s 
1990 base year inventory impact the 
derivation of the 1996 VOC emissions 
target level and derivation of required 
emission reductions which were 
approved in the April 17, 1997 final 
rule. Additionally, the State’s 
September 21, 1998 submittal included 
the following revisions which also acted 
to change the original target level and 
derivation of required emission 
reductions approved in the April 17, 
1997 final rule: 

1. The State recalculated the non- 
creditable emission reductions which 
accrue from the Federal Motor Vehicle 
Control Program (FMVCP), and the 
Federal Gasoline Reid Vapor Pressure 
(RVP) Control Program, using the newer 
Mobile 5b emission estimation model. 
Mobile 5a was used in the original plan 
submitted by the State. The newer 
Mobile 5b model more accurately 
depicts emissions from motor vehicles 
by accounting for emission reductions 


from onboard refueling vapor recovery 
systems, detergent gasoline, and 
reductions from phase II of the federal 
reformulated gasoline program. The 
Mobile 5b model is also a better tool for 
use in analyzing emission reductions 
from innovative I/M programs. Rhode 
Isiand has also applied guidance issued 
by EPA on August 13, 1996, and 
December 23, 1996, that explained how 
State’s should incorporate into 15 
percent plans emission reductions 
achieved from I/M programs by 
November 15, 1999. 

2. Emissions of acetone were 
excluded in deriving the adjusted base 
year inventory, as acetone has been 
found by EPA to be photochemically 
non-Freactive. The State’s previous 
submittal contained a similar 
adjustment for perchloroethylene 
emissions, which is also contained in 
the State’s September 21, 1998 
submittal. The exclusion of these 
emissions is made during the derivation 
of the adjusted base year emission 
inventory. 

3. The State improved the estimate of 
1996 projected emissions that was 
contained in the original 15 percent 
ROP and contingency plans. The timing 
of the State’s September 21, 1998 
revised submittal allowed that submittal 
to contain actual emission estimates for 
many source Categories, including all 
industrial point sources and a portion of 
the area source categories. In instances 
where actual emissions data for 1996 
was not available, the State used 1995 
actual emissions data in conjunction 
with a growth adjustment to reflect 1996 
emission levels, or alternatively used 
updated growth factors from the Bureau 
of Economic Analysis to project 1990 
emission estimates to 1996 uncontrolled 
levels. The original plans, which were 
submitted to EPA in 1994, had relied 
upon, projections of emission levels 
using growth factors for all source 
categories. The use of actual emission 
data to replace projected emission 
levels, coupled with the use of newer 
growth factors, has improved the State’s 
estimates of 1996 emission levels. The 
application of these revised data to the 
State’s ROP plan resulted in fewer 
emission reductions being needed 
through the application of new controls, 
as the growth assumptions used in the 
original plan had forecast more 
emissions growth than actually occurred 
according to the revised 15 percent 

lan. 

Table 2 provides a summary of the 
target level calculation as approved in 
the April 17, 1997 final rule and the 
revisions to the target level calculation 
contained in the State’s September 21, 
1998 SIP revision. 


On-road Mobile ......... 

3 Off-road Mobile ......... 

BIOGONICS 

4 

| 
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TABLE 2.—CALCULATION OF REQUIRED 
REDUCTION 
[Tons per summer day of VOC] 


4/17/97 


Today’s 
final rule 


Calculation step final rule 


1990 Anthropogenic 
Emission Inventory 
Non-creditable reduc- 


184.1 185.1 


15.7 16.0 

1990 Adjusted Inven- 
tory 

15% of Adjusted In- 
ventory 

1996 Target 

1996 Projected, un- 
controlled emis- 


168.4 166.5 


25.3 
143.1 


25.0 
141.5 


181.7 167.7 
Required Reduction .. 38.6 26.2 


'The Adjusted Inventory is derived by sub- 
tracting the non-creditable reductions from the 
FMVCP and RVP programs, and emissions of 
photochemically non-reactive compounds, 
from the 1990 Anthropogenic Emission Inven- 
tory. 


The EPA approves these revisions to 
the Rhode Island 15 percent ROP plan. 


Measures Achieving Emission Controls 


Rhode Island’s revised 15 percent 
ROP plan continues to rely upon 
emission reductions from the following 
measures that were approved by EPA’s 
April 17, 1997 final rule, with some 
adjustments to the emission reduction 
credits claimed: 

1. Surface coating operations; 

2. Printing operations; 

3. Marine vessel loading; 

4. Plant closures (0.79 tons per day 
approved out of 0.84 claimed); 

5. Cutback asphalt; 

6. Auto refinishing; 

7. Stage II gasoline vapor recovery at 
service stations; 

8. Reformulated gasoline in on-road 
and off-road engines; and 

9. Tier I motor vehicle controls. 

Additionally, the updated growth 
analysis contained within the revised 
plan resulted in fewer emission 
reductions being needed to meet the 
1996 emissions target level, and 
generally reduced the emission level of 
1996 controlled emissions from the four 
source categories discussed below. 


Point Source Controls 


The revised Rhode Island 15 percent 
plan contains actual 1996 emission data 
reported to the State by industrial 
sources pursuant to the State’s emission 
statement reporting regulation. This 
data provides the State with an accurate 
means by which to determine the 
effectiveness of control regulations on 
these facilities. The State found that 
VOC emissions from industrial sources 
totaled 16.10 tpsd, which is 9.57 tpsd 


lower than what was reported for 1990 
for these sources. The State’s revised 15 
percent plan notes that although the 
regulation pertaining to Marine Vessel 
Loading operations is still applicable in 
the State, all sources that were subject 
to this regulation have ceased such 
activity. 

EPA’s review of emission reductions 
claimed from industrial sources 
indicates that reductions were claimed 
from two facilities that have chosen to 
comply with the State’s Reasonably 
Available Control Technique (RACT) 
rule for non-Control Technique 
Guideline (CTG) sources using the 
alternative compliance option which 
that rule contains. Rhode Island has 
submitted to EPA the single source non- 
CTG RACT order for one source, 
Cranston Print Works, but has not 
submitted the required order for the 
other source, the Hoechst company. The 
total emission reduction expected from 
these two sources is 0.4 tpsd, and is not 
currently approvable because these 
reductions have not been made part of 
the State’s SIP. EPA approves the 
emission reductions claimed by Rhode 
Island from industrial sources in the 
State, with the exception of the 0.4 tpsd 
claimed from the two sources noted 
above. 


Area Source Controls 


The State’s revised 15 percent plan 
contains updated estimates of 1996 
emissions for several area source 
categories. Rhode Island contacted 
asphalt suppliers and determined that 
cutback and emulsified asphalts were 
not used during the 1996 ozone season. 
The State accordingly assumed that no 
emissions occurred from this activity. A 
2.99 tpsd reduction is now claimed for 
this source category, compared to the 
2.57 tpsd reduction approved in the 
EPA’s April 17, 1997 final rule. EPA 
approves the State’s revised estimate of 
1996 controlled emissions from this 
source category. 

EPA guidance recommends that 
emissions from automobile refinishing 
operations be determined by 
multiplying the number of workers 
employed in this activity by per 
employee emission factors. Rhode 
Island’s revised 15 percent plan utilizes 
more current estimates of 1996 
employment levels for this category, 
which resulted in 2.14 tpsd in emission 
reductions being claimed for this source 
category. The State’s original plan had 
claimed 2.97 tpsd in emission 
reductions. EPA approves the State’s 
revised estimate of 1996 controlled 
emissions from this source category. 

The EPA’s April 17, 1997 final rule 
approved 3.30 tpsd in emission 


reductions attributable to gasoline 
service station refueling controls, which 
are commonly referred to as ‘‘Stage II”’ 
vapor recovery controls. The State’s 
revised plan includes a recalculation of 
emission reductions achieved by 1996 
from this program. The recalculation 
was performed based upon actual 1996 
fuel consumption and use of the EPA’s 
Mobile 5b emissions model, neither of 
which were available when the previous 
plan was submitted. The revised 
emission reduction claimed from this 
source Category is 3.47 tpsd. EPA 
approves the State’s revised estimate of 
1996 controlled emissions from this 
source category. 

Rhode Island's original 15 percent 
ROP plan did not include an estimate of 
emission reductions from regulations on 
consumer and commercial products, or 
from architectural and industrial 
maintenance (AIM) coatings. The State 
did include emission reductions for 
these emission categories in its original 
contingency plan. The State’s revised 15 
percent plan relies upon emission 
reductions expected from recently 
promulgated federal controls on these 
emission source categories. The State 
estimated the expected emission 
reductions using procedures 
recommended by EPA, in conjunction 
with the most current population figures 
for the State. A 1.03 tpsd emission 
reduction is expected from the 
consumer and commercial products 
category, and a 1.83 tpsd reduction from 
the AIM coatings category, compared 
with 1.1 and 1.9 tpsd, respectively, that 
EPA approved on April 17, 1997. EPA 
approves the State’s revised estimate of 
emission reductions achieved from 
these source categories. 


On Road Mobile Source Controls 


The primary reason for the limited 
disapproval of the State’s original 15 
percent ROP plan was its reliance on 
emission reductions from an enhanced 
automobile inspection and maintenance 
program that was not being 
implemented. Rhode Island has 
restructured its I/M program, and now 
projects that testing of motor vehicles 
will commence in mid-1999. A biennial 
test and repair program using a transient 
IM testing regime will be used. The 
State’s revised 15 percent plan uses the 
EPA’s Mobile 5b program in 
conjunction with EPA guidance that 
allows emission reductions from I/M 
programs that achieve benefits by 
November 15, 1999, to count towards 
the 15 percent emission reduction, to 
determine that 2.15 tpsd in emission 
reductions from the State’s I/M program 
should be creditable towards the 15 
percent emission reduction - 


| 
| 
| 
| 
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requirement. However, EPA has not yet 
approved the State’s I/M program. 
Accordingly, EPA defers action on a 
judgement as to the validity of the 
State’s emission reduction claim from 
the I/M program at this time. 

Rhode Island used the EPA’s Mobile 
5b program to determine that 13.2 tpsd 
in emission reductions will accrue from 
its set of on-road mobile source control 
measures, which include I/M, Tier I 
motor vehicle controls, reformulated 
gasoline, and low emission vehicles. 
The State’s prior submittal had 
anticipated 20.8 tpsd in reductions from 
controls on motor vehicles. The primary 
reason for the decreased level of 
emission reductions from motor 
vehicles is that the original plan had 
claimed credit from a full cycle of 
testing motor vehicles through an 
enhanced I/M program, whereas the 
revised plan only claims credit from a 
partial cycle commensurate with the 
start date envisioned for the State’s I/M 
program. EPA approves the State’s 
determinations of emission reductions 
from these measures, with the exception 
of the 2.15 tpsd attributed to I/M, which 
EPA defers action on at this time. 


Non-road Controls 


Rhode Island’s revised plan continues 
to rely upon emission reductions 
achieved by the use of reformulated 
gasoline in non-road engines. The 
State’s revised plan uses more current 
growth projections for this source 
category. Additionally, a minor change 
was made to the base year emission 
estimate as noted in the text above. The 
State envisions that controls on this 
source category will reduce emissions 
by 0.87 tpsd; the State’s original plan 
had projected a 0.97 tpsd emission 
reduction. EPA approves the State’s 
determinations of emission reductions 
from the sale of reformulated gasoline in 
non-road engines. 


Emission Reduction Surplus 


The State’s revised 15 percent plan 
contains a calculation showing that a 
10.6 tpsd emission reduction surplus 
exists in the plan. The State’s 
determination is summarized in Table 3. 


TABLE 3.—DETERMINATION OF 
EMISSION REDUCTION SURPLUS 


1996 pro- 
jected, j 4 
controlled | controlled 
emissions | emissions 
from from re- 

original vised 
plan plan 
(tpsd) 


19.02 


16.10 


TABLE 3.—DETERMINATION OF EMiIS- 
SION REDUCTION SURPLUS—Contin- 
ued 


1996 pro- 
jected, 
controlled 
emissions 
from 
original 


controlled 

emissions 

from re- 
vised 
plan 
(tpsd) 


44.70 

30.0 
130.9 


141.5 
10.6 


EPA agrees that the revised 15 percent 
plan contains an emission reduction 
surplus. However, since Rhode Island’s 
I/M program has not been approved by 
EPA, the 2.2 tpsd emission reduction 
credit expected from this program is not 
approved as part of the State’s surplus. 
Additionally, 0.4 tpsd in emission 
reductions are not currently approvable 
because they stem from two industrial 
sources for which non-CTG VOC RACT 
orders must be incorporated into the 
State’s SIP, which has not yet occurred. 
The emission reduction surplus 
approved by EPA is therefore 8.0 tpsd. 


Contingency Plan 


The EPA’s April 17, 1997 final rule 
issued a limited approval, limited 
disapproval of the Rhode Island 
Contingency plan. The State’s revised 
15 percent plan contains a new adjusted 
base year inventory of 166.5 tpsd, from 
which the 3 percent contingency 
measure obligation of 5 tpsd is derived. 
Rhode Island’s 15 percent plan 
documents that the plan achieves 
surplus emission reductions sufficient 
to cover the State’s contingency measure 
obligation of 5 tpsd. Additionally, the 
surplus emission reductions found in 
the State’s 15 percent plan are still 
sufficient if the non-creditable 
reductions from I/M and two industrial 
point sources are excluded. EPA 
therefore finds that Rhode Island has 
complied with the contingency measure 
requirements of sections 172(c)(9) and 
182(c)(9) of the CAA. 


Transportation Conformity Budgets 


Under EPA’s transportation 
conformity rule the 15 percent plans are 
a control strategy SIP. The plan for 
Rhode Island establishes a VOC 
emission budget for on-road mobile 
sources within the Providence 
nonattainment area, which encompasses 
the entirety of the state. The 15 percent 
plan does not establish NOx emission ~ 


budgets for on-road mobile sources. 
However, Rhode Island has submitted a 
complete SIP revision consisting of a 
reasonable further progress plan to 
achieve a 9 percent emission reduction 
in ozone precursor emissions after 1996 
(post-96 plans). This plan was 
submitted on September 21, 1998. These 
revisions establish the VOC and NOx 
emission budgets for 1999. The 1999 
VOC emission budget is 41.57 tpsd, and 
the 1999 NOx emissions budget is 46.40 
tpsd. 

PEPA believes that the VOC and NOx 
budgets established by the post-96 plans 
for Rhode Island are currently the 
controlling budgets for conformity 
determinations for 1999 and later years. 
The budgets in the post-1996 plans 
specifjcally address the 1999 reasonable 
further progress milestone year, whereas 
the 15 percent plan establishes a budget 
for the prior reasonable further progress 
milestone year of 1996. The time period 
for the budget in the 15 percent plans 
has passed. These budgets reflect the 
currently projected start date for Rhode 
Island’s I/M program. Therefore, EPA is 
here confirming its finding made on 
September 29, 1998, that the budgets for 
VOC and NOx in the current post-1996 
plan can be used for determining 
conformity. 


Rationale for Interim Final 
Determination 


By means of an April 17, 1997 final 
rule, EPA disapproved portions of the 
original 15 percent and contingency 
plans that were submitted by Rhode 
Island in 1994. The disapproval 
triggered the 18 month time clock for 
the mandatory application of sanctions 
under section 179{a) of the Act. That 18 
month sanctions clock will expire on 
November 19, 1998. To remedy that 
failure, on September 21, 1998, Rhode 
Island submitted revised 15 percent and 
contingency plans to EPA, requesting 
approval action under the Act. 

Within this final rule, EPA is 
approving the State’s revised 15 percent 
and contingency plans. Additionally, 
EPA has proposed approval of the 
revised 15 percent plan in the proposed 
rules section of today’s Federal 
Register. EPA has determined that, as a 
result of the proposed approval of these 
revised plans, Rhode Island has 
remedied the SIP deficiency triggering 
the sanctions clock for the duration of 
EPA’s rulemaking process on the 
revised plans. This interim 
determination will not halt or reset the 
sanctions deadline, but will continue to 
defer the implementation of sanctions 
until ane of the following outcomes 
with respect to the 15 percent and 
contingency plans: (1) the plans become 


1996 pro- 
jected, 
Category | 
plan 
(tpsd) 
55.02 
On-road mobile ......... 33.98 
Non-road mobile ....... 34.08 
142.1 
Target Level of Emis- 
| 
| 
Category 
| 
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effective on February 8, 1999 pursuant 
to this direct final approval of the. 
revised Rhode Island 15 percent and 
contingency plans, at which time the 
sanctions clock will be removed; (2) 
EPA approves the 15 percent and 
contingency plans after responding to 
any relevant adverse comments received 
pursuant to EPA’s approval, at which 
time the sanction clock will be removed; 
or (3) EPA disapproves, or proposes to 
—— the revised plans. 

Today EPA is also providing the 
public with an opportunity to comment 
on this interim final determination. If, 
based on any comments received by 
EPA upon this interim final 
determination action and any comments 
on EPA’s proposed approval of the 
State’s revised 15 percent and 
contingency plans, EPA determines that 
the SIP revision is not approvable and 
this final action was inappropriate, EPA 
will take further action to disapprove 
the State’s revised plans. If EPA 
disapproves or proposes to disapprove 
the Rhode Island 15 percent and 
contingency plans, then sanctions 
would be applied as required under 
section 179(a) of the Act and 40 CFR 
52.31. 


Il. Final Action 
Direct Final Rule 


EPA is approving the State of Rhode 
Island 15 percent ROP and contingency 
plan, and approving minor revisions to 
the Rhode Island 1990 emission 
inventory of ozone precursors. EPA 
published a final rule issuing a limited 
approval, limited disapproval of the - 
original Rhode Island 15 percent and 
contingency plans in the April 17, 1997 
Federal Register (62 FR 18712). Under 
section 179(a)(2), if the Administrator 
disapproves a submission under section 
110(k) for an area designated 
nonattainment based on the 
submission’s failure to meet one or more 
of the elements required by the Act, the 
Administrator must apply one of the 
sanctions set forth in section 179(b) 
unless the deficiency has been corrected 
within 18 months of such disapproval. 
This final rule approving the Rhode 
Island 15 percent plan and contingency 
plan stops the sanctions clock which 
began on the effective date of EPA’s 
April 17, 1997 final rule, which was 
May 19, 1997. 

EPA’s April 17, 1997 final rule 
rescinded the protective finding which 
had previously been made on the motor 
vehicle emission budget contained 
within the original Rhode Island 15 
percent plan submitted to EPA in 1994. 
This caused a transportation conformity 
freeze to occur 120 days after the 


effective date of EPA’s April 17, 1997 
final rule. By letter dated September 29, 
1998, EPA informed Rhode Island that 
the State’s September 21, 1998 SIP 
revision request consisting of revised 15 
percent and post 1996 rate-of-progress 
plans contained motor vehicle emission 
budgets that were adequate for use in 
determining transportation conformity, 
and so the transportation conformity 
freeze was being removed. 

The EPA is publishing this action 
without prior proposal because the 
Agency views this as a noncontroversial 
amendment and anticipates no adverse 
comments. However, in the proposed 
rules section of this Federal Register 
publication, EPA is publishing a 
separate document that will serve as the 
proposal to approve the SIP revision 
should relevant adverse comments be 
filed. This rule will be effective 
February 8, 1999 without further notice 
unless the Agency receives relevant 
adverse comments by January 7, 1999. 

If the EPA receives such comments, 
then EPA will publish a document 
withdrawing the final rule and 
informing the public that the rule will 
not take effect. All public comments 
received will then be addressed in a 
subsequent final rule based on the 
proposed rule. The EPA will not 
institute a second comment period. Any 
parties interested in commenting should 
do so at this time. If no such comments 
are received, the public is advised that 
this rule will be effective on February 8, 
1999 and no further action will be taken 
on the proposed rule. 


Interim Final Rule 


EPA has determined that the State has 
corrected the deficiencies that prompted 
the disapproval of portions of the Rhode 
Island 15 percent and contingency plans 
by EPA in the April 17, 1997 Federal 
Register. Therefore, EPA concludes that 
sanctions should be stayed until either 
the effective date of EPA’s approval of 
the revised Rhode Island 15 percent and 
contingency plans pursuant to either 
this direct final rule or the proposed 
approval, at which time the sanctions 
clock will be removed, or EPA 
disapproves, or proposes to disapprove, 
the revised plans in light of comments 
from the public that persuade EPA that 
disapproval is a more appropriate 
action. 

Because EPA has determined that the 
September 21, 1998 Rhode Island 15 
percent and contingency plan SIP is 
approvable, relief from future sanctions 
should be provided as quickly as 
possible. Therefore, EPA is invoking the 
good cause exception under the 
Administrative Procedure Act (APA) in 
not providing an opportunity for 


comment before this action takes effect.? 
5 U.S.C. 553(b)(B). The EPA believes 
that notice-and-comment rulemaking 
before the effective date of this action is 
impracticable and contrary to the public 
interest. 

The EPA, through this notice, is 
approving the State’s revised 15 percent 
and contingency plans that were 
submitted to EPA on September 21, 
1998. This approval remedies the 
deficiency that caused the sanctions 
clock to begin. Therefore, it is not in the 
public interest to initially apply 
sanctions when the State has corrected 
the deficiency that triggered the 
sanctions clock. Moreover, it would be 
impracticable to go through notice-and- 
comment rulemaking on a finding that 
the State has corrected the deficiency 
prior to the expiration of the 18 month 
sanction clock, which is November 19, 
1998. Therefore, EPA believes that it is 
necessary to use the interim final 
rulemaking process to defer sanctions 
until either: the effective date of EPA’s 
approval of the revised Rhode Island 15 
percent and contingency plans pursuant 
to either this direct final rule or the 
proposed approval, at which time the 
sanctions clock will be removed, or EPA 
disapproves, or proposes to disapprove, 
the revised plans in light of comments 
from the public that persuade EPA that 
disapproval is a more appropriate 
action. In addition, EPA is invoking the 
good cause exception to the 30-day 
notice requirement of the APA because 
the purpose of this notice is to relieve 
a restriction. See 5 U.S.C. 553(d)(1). 

Nothing in this action should be 
construed as permitting or allowing or 
establishing a precedent for any future 
request for revision to any SIP. Each 
request for revision to the SIP shall be 
considered separately in light of specific 
technical, economic, and environmental 
factors and in relation to relevant 
statutory and regulatory requirements. 


III. Administrative Requirements 
A. Executive Orders 12866 


The Office of Management and Budget 
(OMB) has exempted this regulatory 
action from Executive Order (E.O.) 
12866, entitled ‘Regulatory Planning 
and Review.” 


B. Executive Order 12875 


Under E.O. 12875, EPA may not issue 
a regulation that is not required by 
statute and that creates a mandate upon 
a state, local, or tribal government, 


2 As previously noted, however, by this action 
EPA is providing the public with a chance to 
comment on EPA’s determination after the effective 
date and EPA will consider any comments received 
in determining whether to reverse such action. 
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unless the Federal government provides 
the funds necessary to pay the direct 
compliance costs incurred by those 
governments, or EPA consults with 
those governments. If EPA complies by 
consulting, Executive Order 12875 
requires EPA to provide to the Office of 
Management and Budget a description 
of the extent of EPA’s prior consultation 
with representatives of affected state, 
local, and tribal governments, the nature 
of their concerns, copies of written 
communications from the governments, 
and a statement supporting the need to 
issue the regulation. In addition, E.O. 
12875 requires EPA to develop an 
effective process permitting elected 
officials and other representatives of 
state, local, and tribal governments ‘‘to 
provide meaningful and timely input in 
the development of regulatory proposals 
containing significant unfunded 
mandates.” 

Today’s rule does not create a 
mandate on state, local or tribal 
governments. The rule does not impose 
any enforceable duties on these entities. 
Accordingly, the requirements of 
section 1(a) of E.O. 12875 do not apply 
to this rule. 


C. Executive Order 13045 


Protection of Children from 
Environmental Health Risks and Safety 
Risks (62 FR 19885, April 23, 1997), 
applies to any rule that: (1) is 
determined to be “economically 
significant” as defined under E.O. 
12866, and (2) concerns an 
environmental health or safety risk that 
EPA has reason to believe may have a 
disproportionate effect on children. If 
the regulatory action meets both criteria, 
the Agency must evaluate the 
environmental health or safety effects of 
the planned rule on children, and 
explain why the planned regulation is 
preferable to other potentially effective 
and reasonably feasible alternatives 
considered by the Agency. 

This rule is not subject to E.O. 13045 
because it is not an “‘economically 
significant” action under Executive 
Order 12866. 


D. Executive Order 13084 


Under E.O. 13084, EPA may not issue 
a regulation that is not required by 
statute, that significantly affects or 
uniquely affects the communities of 
Indian tribal governments, and that 
imposes substantial direct compliance 
costs on those communities, unless the 
Federal government provides the funds 
necessary to pay the direct compliance 
costs incurred by the tribal 
governments, or EPA consults with 
those governments. If EPA complies by 
consulting, Executive Order 13084 


requires EPA to provide to the Office of 
Management and Budget, in a separately 
identified section of the preamble to the 
Tule, a description of the extent of EPA’s 
prior consultation with representatives 
of affected tribal governments, a 
summary of the nature of their concerns, 
and a statement supporting the need to 
issue the regulation. In addition, 
Executive Order 13084 requires EPA to 
develop an effective process permitting 
elected officials and other 
representatives of Indian tribal 
governments ‘‘to provide meaningful 
and timely input in the development of 
regulatory policies on matters that 
significantly or uniquely affect their 
communities.” 

Today’s rule does not significantly or 
uniquely affect the communities of 
Indian tribal governments. This action 
does not involve or impose any 
requirements that affect Indian Tribes. 
Accordingly, the requirements of 
section 3(b) of E.O. 13084 do not apply 
to this rule. 


E. Regulatory Flexibility 


The Regulatory Flexibility Act (RFA) 
generally requires an agency to conduct 
a regulatory flexibility analysis of any 
rule subject to notice and comment 
rulemaking requirements unless the 
agency certifies that the rule will not 
have a significant economic impact on 
a substantial number of small entities. 
Small entities include small businesses, 
small not-for-profit enterprises, and 
small governmental jurisdictions. This 
final rule will not have a significant 
impact on a substantial number of smail 
entities because SIP approvals under 
section 110 and subchapter I, part D of 
the Clean Air Act do not create any new 
requirements but simply approve 
requirements that the State is already 
imposing. Therefore, because the 
Federal SIP approval does not create 
any new requirements, I certify that this 
action will not have a significant 
economic impact on a substantial 
number of small entities. Moreover, due 
to the nature of the Federal-State 
relationship under the Clean Air Act, 
preparation of flexibility analysis would 
constitute Federal inquiry into the 
economic reasonableness of state action. 
The Clean Air Act forbids EPA to base 
its actions concerning SIPs on such 
grounds. Union Electric Co., v. U.S. 
EPA, 427 U.S. 246, 255-66 (1976); 42 
U.S.C. 7410(a)(2). 


F, Unfunded Mandates 


Under sections 202 of the Unfunded 
Mandates Reform Act of 1995 
(“Unfunded Mandates Act”), signed 
into law on March 22, 1995, EPA must 
prepare a budgetary impact statement to 


accompany any proposed or final rule 
that includes a Federal mandate that 
may result in estimated costs to State, 
local, or tribal governments in the 
aggregate; or to the private sector, of 
$100 million or more. Under section 
205, EPA must select the most cost- 
effective and least burdensome 
alternative that achieves the objectives 
of the rule and is consistent with 
statutory requirements. Section 203 
requires EPA to establish a plan for 
informing and advising any small 
governments that may be significantly 
or uitiquely impacted by the rule. 

EPA has determined that the approval 
action promulgated does not include a 
Federal mandate that may result in 
estimated costs of $100 million or more 
to either State, local, or tribal 
governments in the aggregate, or to the 
private sector. This Federal action 
approves pre-existing requirements 
under State or local law, and imposes 
no new requirements. Accordingly, no 
additional costs to State, local, or tribal 
governments, or to the private sector, 
result from this action. 


G. Submission to Congress and the 
Comptroller General 


The Congressional Review Act, 5 
U.S.C. 801 et seq., as added by the Small 
Business Regulatory Enforcement 
Fairness Act of 1996, generally provides 
that before a rule may take effect, the 
agency promulgating the rule must 
submit a rule report, which includes a 
copy of the rule, to each House of the 
Congress and to the Comptroller General 
of the United States. EPA will submit a 
report containing this rule and other 
required information to the U.S. Senate, 
the U.S. House of Representatives, and 
the Comptroller General of the United 
States prior to publication of the rule in 
the Federal Register. This rule is not a 
“major rule” as defined by 5 U.S.C. 
804(2). 


H. Petitions for Judicial Review 


Under section 307(b)(1) of the Clean 
Air Act, petitions for judicial review of 
this action must be filed in the United 
States Court of Appeals for the 
appropriate circuit by February 8, 1999. 
Filing a petition for reconsideration by 
the Administrator of this final rule does 
not affect the finality of this rule for the 
purposes of judicial review nor does it 
extend the time within which a petition 
for judicial review may be filed, and 
shall not postpone the effectiveness of 
such rule or action. This action may not 
be challenged later in proceedings to 
enforce its requirements. (See section 
307(b)(2).) EPA encourages interested 
parties to comment in response to the 
proposed rule rather than petition for 
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judicial review, unless the objection 
arises after the comment period allowed 
for in the proposal. 


List of Subjects in 40 CFR Part 52 


Environmental protection, Air 
pollution control, Hydrocarbons, 
Incorporation by reference, Nitrogen 
dioxide, Ozone. 

Note: Incorporation by reference of the 
State Implementation Plan for the State of 
Rhode Island was approved by the Director 
of the Federal Register on July 1, 1982. 

Dated: November 13, 1998. 

John P. DeVillars, 
Regional Administrator, Region I. 

Part 52 of chapter I, title 40 of the 
Code of Federal Regulations is amended 
as follows: 


PART 52—{[AMENDED] 


1. The authority citation for part 52 
continues to read as follows: 


Authority: 42 U.S.C. 7401 et seq. 


Subpart 00—Rhode Isiand 


2. Section 52.2070 is amended by 
revising paragraph (c)(50) to read as 
follows: 


§ 52.2070 Identification of plan 
*x * * * * 

(c) x k 

(50) Revisions to the State 
Implementation Plan submitted by the 
Rhode Island Department of 
Environmental Management on 
September 21, 1998. The revisions 
consist of the State’s 15 Percent plan 
and Contingency plan. The EPA is 
approving the calculation of the 
required emission reductions, and the 
emission reduction credit claimed from 
surface coating operations, printing 
operations, plant closures, cutback 
asphalt, synthetic pharmaceutical 
manufacturing, automobile refinishing, 
consumer and commercial products, 
architectural and industrial 
maintenance coatings, stage II vapor 
recovery, reformulated gasoline in on- 
road and off-road engines, tier I motor 
vehicle controls, and low emitting 
vehicles. EPA is taking no action at this 
time on the emission reduction credit 
claim made for the Rhode Island 
automobile inspection and maintenance 


program. 

by reference. 

(A) Letter from the Rhode Island 
Department of Environmental 
Management dated September 21, 1998 
submitting a revision to the Rhode 
Island State Implementation Plan. 

3. Section 52.2084 is amended by 
removing and revising paragraph (a)(2). 

4. Section 52.2086 is amended by 
adding paragraph (d) to read as follows: 


§ 52.2086 Emission inventories 


* * * * * 


(d) Minor revisions to the Rhode 
Island 1990 base year emission 
inventory were submitted to EPA on 
September 21, 1998. The revised 
emission estimates were prepared in 
accordance with EPA guidance, and are 
approved into the State’s SIP. 


[FR Doc. 98—32415 Filed 12—7—98; 8:45 am] 
BILLING CODE 6560-50-P 


DEPARTMENT OF DEFENSE 
Department of the Air Force 
48 CFR Part 5316 

Types of Contracts 


AGENCY: Department of the Air Force, 
Department of Defense 


ACTION: Final rule. 


SUMMARY: The Department of the Air 
Force is amending Title 48, Chapter 53 
of the CFR by removing Part 5316, 
Types of Contracts. This rule is removed 
because it does not meet the 
requirement for codification. It was 
revised as part of the Federal 
Acquisition Regulation Part 15 rewrite, 
and was changed in the AFFARS on an 
interim basis by Contracting Policy 
memo 93-C-02 on January 8, 1998. It 
contains internal operating procedures 
that will be finalized in AFAC 96-2. 


EFFECTIVE DATE: December 1, 1998. 


FOR FURTHER INFORMATION CONTACT: Mr. 
David Powell, Contracting Policy 
Branch, SAF/AQCP, 1060 Air Force 
Pentagon, Washington, DC 20330-1060, 
telephone (703) 588-7062. 


SUPPLEMENTARY INFORMATION: Under the 
authority of 5 U.S.C. 301 and FAR 1.301 
48 CFR, Chapter 53, is amended by 
removing Part 5316. 

Carolyn A. Lunsford, 

Air Force Federal Register Liaison Officer. 
[FR Doc. 98-32530 Filed 12—7—98; 8:45 am] 
BILLING CODE 5001~05-U 


DEPARTMENT OF TRANSPORTATION 
Federal Highway Administration 


49 CFR Parts 381 and 383 
[FHWA Docket No. FHWA-98-4145] 
RIN 2125-AE48 


Federal Motor Carrier Safety 
Regulations; Waivers, Exemptions, 
and Pilot Programs; Rules and 
Procedures 


AGENCY: Federal Highway 
Administration (FHWA), DOT. 


ACTION: Interim final rule; request for 
comments. 


SUMMARY: The FHWA is adopting 

regulations to implement section 4007 

of the Transportation Equity Act for the 

21st Century (TEA—21), concerning 

waivers and exemptions from the 

Federal Motor Carrier Safety 

Regulations (FMCSRs), and the 

administration of pilot programs ta 

evaluate innovative alternatives to the 
regulations. The regulations establish 

the procedures persons must follow to 

request waivers and to apply for 

exemptions from the FMCSRs, and the 
procedures the FHWA will use to 

process the requests for waivers and 

applications for exemptions. The 

regulations also codify statutory 

requirements concerning the agency’s 
administration of pilot programs. This 
rulemaking is intended to provide 

procedures to ensure the timely 

processing of requests for waivers and 
applications for exemptions, and public 
disclosure of the procedures the agency 

would use in initiating and managing 

pilot programs. 

DATES: This rule is effective December 8, 

1998. Comments must be received on or 

before February 8, 1998. 

ADDRESSES: Submit written, signed 

comments to FHWA Docket No. FHWA-— 
98-4145, the Docket Clerk, U.S. DOT 

Dockets, Room PL—401, 400 Seventh 

Street, SW., Washington, DC 20590— 

0001. All comments received will be 
available for examination at the above 
address from 10 a.m. to 5 p.m., et., 
Monday through Friday, except Federal 
holidays. Those desiring notification of 
receipt of comments must include a self- 
addressed, stamped envelope or 

postcard. 
FOR FURTHER INFORMATION CONTACT: Mr. 
Larry W. Minor, Office of Motor Carrier 
Research and Standards, HCS—10, (202) 
366—4009; or Mr. Charles E. Medalen, 
Office of the Chief Counsel, HCC-20, 
(202) 366-1354, Federal Highway 
Administration, 400 Seventh Street, 

SW., Washington, D.C. 20590-0001. 
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Office hours are from 7:45 a.m. to 4:15 
p.m., e.t., Monday through Friday, 
except Federal holidays. 
SUPPLEMENTARY INFORMATION: 


Electronic Access 


Internet users can access all 
comments received by the U.S. DOT 
Dockets, Room PL—401, by using the 
universal resource locator (URL): hittp:/ 
/dms.dot.gov. It is available 24 hours 
each day, 365 days each year. Please 
follow the instructions online for more 
information and help. 

An electronic copy of this document 
may be downloaded using a modem and 
suitable communications software from 
the Government Printing Office’s 
Electronic Bulletin Board Service at 
(202) 512-1661. Internet users may 
reach the GPO’s web page at: http:// 
www.access.gpo.gov/nara. 


Background 

On June 9, 1998, the President signed 
the Transportation Equity Act for the 
21st Century (TEA—21) (Pub. L. 105— 
178, 112 Stat. 107). Section 4007 of 
TEA-21 amended 49 U.S.C. 31315 and 
31136(e) concerning the Secretary of 
Transportation’s (the Secretary’s) 
authority to grant waivers from the 
FMCSRs for a person(s) seeking 
regulatory relief from those 
requirements. The statute provides the 
Secretary with the authority to grant 
waivers and exemptions. The duration 
of a waiver is limited to three months 
and the Secretary may grant the waiver 
without requesting public comment. 

By contrast, an exemption may be up 
to two years in duration, and may be 
renewed. The Secretary must provide 
the public with an opportunity to 
comment on each exemption request 
prior to granting or denying the request. 

Section 4007 also provides the 
Secretary with authority to conduct 
pilot programs, research studies in 
which an exemption(s) would be 
granted to allow innovative alternatives 
to certain FMCSRs to be tested. The 
Secretary must provide the public with 
an opportunity to comment before 
starting such a program. 

Prior to the enactment of TEA—21, 49 
U.S.C. 31136(e) and 31315 provided the 
FHWA explicit authority to waive any 
regulation issued under the Motor 
Carrier Safety Act of 1984 (Pub. L. 98- 
554, 98 Stat. 2832), the Commercial 
Motor Vehicle Safety Act of 1986 (Pub. 
L. 99-570, 100 Stat. 3207-170), and the 
Omnibus Transportation Employee 
Testing Act of 1991 (Pub. L. 102-143, 
105 Stat. 952). The FHWA could waive 
any part of a regulation, as it applied to 
a person or class of persons, if the 
waiver was first determined to be 


consistent with the public interest and 
the safe operation of commercial motor 
vehicles (CMVs). Before granting a 
waiver under these provisions of the 
United States Code, the FHWA had to 
publish a notice in the Federal Register 
requesting public comment on the terms 
and conditions of the waiver. Generally, 
the agency used its waiver authority 
sparingly because it was difficult to 
determine beforehand, with a 
reasonable degree of certainty, whether 
an activity that is prohibited under the 
current regulations could be safely 
conducted under the terms and 
conditions of a waiver. The difficulties 
of that waiver process are exemplified 
by the decision of the U.S. Court of 
Appeals for the D.C. Circuit in 
Advocates for Highway and Auto Safety 
v. Federal Highway Administration, 28 
F. 3d 1288 (1994), concerning the 
FHWA’s Vision Waiver Program for 
CMV drivers.! 

With the enactment of TEA—21, the 
FHWA may grant a waiver or exemption 
that relieves a person from compliance 
in whole or in part with a regulation if 
the FHWA determines that the waiver or 
exemption is in the public interest and 
would likely achieve a level of safety 
that is equivalent to, or greater than, the 
level that would be achieved by 
complying with the regulation to which 
the waiver or exemption would apply. 
The TEA—21 also permits the FHWA to 
conduct pilot programs to evaluate 
alternatives to regulations relating to 
motor carrier, CMV, and driver safety. 
Pilot programs would include the use of 
exemptions under strict controls to 
enable the collection and analysis of 
data, and the preparation of a report to 
Congress. The TEA—21 makes a clear 
distinction between “waivers” and 
“exemptions” and specifies 
requirements for pilot programs. 


Waivers 


The TEA~-21 gives the FHWA the 
authority to grant short-term waivers 
without requesting public comment, 
and without providing public notice. In 
addition to the safety criterion that 
applies to both waivers and exemptions, 
waivers will require a ‘‘public interest” 
finding. Waivers may only be granted to 
a person for a specific unique, non- 
emergency event for periods up to three 
months. 


'On August 2, 1994, the D.C. Circuit found that 


the agency’s determination that the waiver program 
will not adversely affect the safe operation of 
commercial motor vehicles lacked empirical 
support in the record. Accordingly, the Court found 
that the FHWA failed to meet the exacting 
requirements of 49 U.S.C. 31136(e). The Court 
concluded that the FHWA’s adoption of the waiver 
program was contrary to law, and vacated and - 
remanded the rule to the agency. 


Exemptions 


The exemption provision is intended 
to broaden the agency’s discretion to 
provide regulatory relief by overcoming 
the strict interpretation of 49 U.S.C. 
31136(e) in Advocates for Highway and 
Auto Safety v. Federal Highway 
Administration, supra, concerning the 
FHWA's Vision Waiver Program for 
CMV drivers. As expressed in the 
legislative history of section 4007 of 
TEA-21: 


The Court found that the statutory 
language [49 U.S.C. 31136(e)] required the 
Secretary to determine, before issuing any 
waiver, that no diminution in safety would 
result, i.e., that it be determined beforehand 
there would be absolutely no increase in 
crashes as a result of the waivers. To deal 
with the decision, this section substitutes the 
term “equivalent” to describe a reasonable 
expectation that safety will not be 
compromised. In the absence of greater 
discretion to deal with waivers and 
exemptions and a new standard by which to 
judge them, the Congress would continue to 
be the only source to provide regulatory 
exemptions. 

H.R. Conf. Rep. No. 105-550, at 489-490 

(1998) 


The TEA~21 requires the FHWA to 
publish a notice in the Federal Register 
for each exemption requested, 
explaining that the request has been 
filed, and providing the public an 
opportunity to inspect the safety 
analysis and any other relevant 
information known to the agency, and 
comment on the request. Prior to 
granting a request for an exemption, the 
agency must publish a notice in the 
Federal Register identifying the person 
or class of persons who will receive the 
exemption, the provisions from which 
the person will be exempt, the effective 
period, and all terms and conditions of 
the exemption. The terms and 
conditions established by the FHWA 
must ensure that the exemption will 
likely achieve a level of safety that is 
equivalent to, or greater than, the level 
that would be achieved by complying 
with the regulation. 

In addition, the agency is required to 
monitor the implementation of each 
exemption to ensure compliance with 
its terms and conditions. . 

If the FHWA denies a request for an 
exemption, the agency must publish a 
notice in the Federal Register 
identifying the person who was denied 
the exemption and the reasons for the 
denial. Section 4007 gives the agency 
the option of publishing a notice for 
each denial of an exemption, or 
periodically publishing notices for all 
denjals during a — period of time. 

Generally, the duration of exemptions 
issued under the authority of section 
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4007 is limited to two years from the 
date of approval, but may be renewed. 


The FHWA is required to immediately 
revoke an exemption if— 


(1) The person fails to comply with 
the terms and conditions of the 
exemption; 


(2) The exemption has resulted in a 
lower level of safety than was 
maintained before the exemption was 
granted; or 


(3) Continuation of the exemption 
would not be consistent with the goals 
and objectives of the regulations issued 
under the authority of 49 U.S.C. chapter 
313, or 49 U.S.C. 31136. 


Pilot Programs 


The TEA-21 permits the FHWA to 
conduct pilot programs to evaluate 
alternatives to regulations relating to 
motor carrier, CMV, and driver safety. 
These programs may include 
exemptions from one or more 
regulations. The FHWA must publish, 
in the Federal Register, a detailed 
description of each pilot program, 
including the exemptions being 
considered, and provide notice and an 
opportunity for public comment before 
the effective date of the program. The 
agency is required to ensure that the 
safety measures in the pilot programs 
are designed to achieve a level of safety 
that is equivalent to, or greater than, the 
level of safety that would be achieved 
through compliance with the safety 
regulations. The duration of pilot 
programs is limited to three years from 
the starting date. 


The FHWA is required to immediately 
revoke participation of a motor carrier, 
CMV, or driver for failure to comply 
with the terms and conditions of the 
pilot program, or if continued 
participation is inconsistent with the 
goals and objectives of the safety 
regulations issued under the authority 
of 49 U.S.C. chapter 313, or 49 U.S.C. 
31136. The agency is required to 
immediately terminate a pilot program 
if its continuation is inconsistent with 
the goals and objectives of the safety 
regulations issued under the authority 
of 49 U.S.C. chapter 313, or 49 U.S.C. 
31136. 


At the conclusion of each pilot 
program, the FHWA must report to 
Congress the findings, conclusions, and 
recommendations of the program, 
including suggested amendments to 
laws and regulations that would 
enhance motor carrier, CMV, and driver 
safety and improve compliance with the 
FMCSRs. 


Public Meeting to Discuss the FHWA’s 
Implementation of Section 4007 


On August 20, 1998, the FHWA held 
a public meeting at the Department of 
Transportation headquarters to solicit 
information from interested parties on 
issues the agency should consider in 
implementing section 4007 of TEA-21. 
A notice announcing the meeting was 
published on July 29, 1998 (63 FR 
40387). The notice also provided 
interested parties with an opportunity to 
submit written comments to the docket. 


Discussion of Comments Made During 
the Public Meeting 


The following companies and 
organizations were represented at the 
public meeting: Advocates for Highway 
and Auto Safety (Advocates); American 
Association of Motor Vehicle 
Administrators (AAMVA); the American 
Automobile Association (AAA); 
American Road and Transportation 
Builders Association (ARTBA); the 
American Trucking Associations, Inc. 
(ATA); Associated General Contractors 
(AGC); Institute for Public 
Representation; Maryland State 
Highway Administration; Nalley and 
Associates; National Automobile 
Dealers Association (NADA); National 
Private Truck Council (NPTC); 
Petroleum Marketers Association 
(PMA); Kenneth Pierson, a safety 
consultant; Truckload Carriers 
Association; U.S. Department of Energy; 
and Western Atlas International. A 
transcript of the meeting has been 
placed in the docket. 

Generally, the participants in the 
public meeting supported the 
implementation of section 4007 of the 
TEA-—21. There were differing views on 
how complex or detailed the procedural 
rules should be; what criteria to use for 
granting waivers and exemptions and 
allowing participation in pilot 
programs; and how the FHWA should 
monitor persons who are granted 
waivers or exemptions, and participants 
in pilot programs. 

The ATA discussed the need for 
making a distinction between the’ 
procedural rules for waivers and 
exemptions. The ATA stated: 


With respect to waivers, since they are for 
a short duration and are intended to be 
limited in scope to address unique 
circumstances, there should be fewer entry 
hurdles for applicants, as well as less 
monitoring by the government. 

Applicants should be required to describe 
the circumstances that make their operations 
so unique as to support a limited waiver, and 
why there is a reasonable public interest— 
because that is one of the legislative tests. 

Applicants must also be required to 
describe the safety controls that will be put 


in place in order to mitigate any potential 
safety concerns. And since waivers will be 
limited in duration, [the FHWA], as I 
indicated, should limit the amount of 
monitoring or reporting involved. 

And we believe in some cases maybe there 
is no reporting and maybe there is no 
monitoring, depending on the circumstances. 


The ATA recommended that the 
FHWA consider providing examples of 
such countermeasures, and be willing to 
assist the applicants by providing 
information on the types of safety 
impact analyses that might be included 
in an application. 

The AAA believes that “open, timely, 
and two-way” communication among 
the FHWA and the States, and the 
public is critical. The AAA also 
indicated that certain terms should be 
defined in the regulations and that 
certain conditions should be met by 
applicants for exemptions and waivers. 
The AAA stated: 


Although the statute does not require 
public notice or comment, it also does not 
prohibit this critical component. AAA 
believes that FHWA should take full 
advantage of all opportunities to 
communicate its goals in motor carrier safety 
and therefore recommends that FHWA 
provide formal public notice of waivers. 

A notice in the Federal Register would not 
be burdensome and would at least 
communicate the public interest to be served 
by the waiver. Such notice would also signal 
to-the public that the agency values 
communication, which is so important for 
the public to feel like they’re a part of the 
process. 

We further recommend that FHWA 
approach states and communities affected by 
the waiver again as partners and provide 
notice sufficiently in advance so that their 
objections, recommendations, or concerns 
regarding the proposed waiver may be fairly 
and adequately considered and make them a 
part of the process. 

AAA also urges FHWA to clearly define 
the term ‘public interest” in its rule 
implementing the waiver authority. Clear 
definitions are critical to public 
understanding and acceptance. 

Moving on to the area of exemptions, AAA 
recommends that the regulations governing 
requests for exemption go beyond those 
required ‘“‘at a minimum” in the statute and 
should include some of the following areas: 

1. The public interest to be served by the 
exemption; 

2. A clear statement of the necessity for 
and purpose of the exemption; 

3. An analysis of the enforcement impacts 
of the exemption and, if substantial, how cost 
recovery to states might be achieved; 

4. And then identification of the economic 
benefits to participants. 


The AGC and PMA expressed interest 
in having the FHWA exercise its 
authority under section 4007 of the 
TEA-—21 to provide an exemption and 
pilot program, respectively, concerning 
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the hours-of-service regulations (49 CFR 
395). The AGC stated: 


AGC calls on FHWA to use these new 
authorities to grant broad exemption from the 
hours of service restrictions for the 
construction industry. No other set of 
regulations are considered more onerous to 
the industry than these restrictions and the 
attendant requirements that go along with 
them. 

And from our point of view, they have the 
least positive impact on safety in 
construction. And as I said, I gavea 
detailed—detailed comments that we’ve 
submitted to the record before on hours of 
service, detailing why we think the industry 
is unique and why it should be exempted. 


The PMA made reference to the 
FHWA’s Winter Home Heating Oil 
Delivery State Flexibility Program 
developed in response to section 346 of 
the National Highway System 
Designation Act of 1995 (Pub. L. 104— 
59, 109 Stat. 568). The PMA requested 
that a program similar to the one 
described in the FHWA’s January 29, 
1997 (62 FR 4372) notice of final 
determination “fit comfortably within 
the constructs of the rule we discuss 
here today.” 

The PMA also provided comments 
about monitoring participants in pilot 
programs. The PMA stated: 


In regard to monitoring of participants, 
monitoring of these programs—especially 
Pilot Project Programs—should be done by 
requiring participants to submit periodic 
reports as part of the FHWA Plan. 

Additionally, PMA suggests the Federal 
Highway Administration consider the 
creation of small, program-specific agency 
appointed review beards consisting of agency 
personnel, affected state regulators and 
industry representatives, who would be 
responsible for overall monitoring of an 
individual program. 


The review board should be given periodic - 


updates regarding their specific program, as 
provided by the FHWA. In this way, Pilot 
Programs will be treated with the utmost 
level of seriousness, with meaningful 
consideration being given to all aspects of the 
process. 

The review board could also be available 
to advise the Secretary at his request as to 
key elements of rule implementation, in 
addition to monitoring, including revocation 
of participation; program termination; the 
report to Congress; and other items as the 
Secretary may request. 


Discussion of Written Comments 
Received in Response to the FHWA’s 
July 29, 1998, Notice 


The FHWA received written 
comments from: the AAA; the AAMVA; 
the ARTBA; the ATA; the Insurance 
Institute for Highway Safety (ITHS); 
Parents Against Tired Truckers; and the 
PMA. 

The IIHS stated: 


Some federal motor carrier safety rules are 
so vital to the protection of commercial 
drivers and the general public that waivers 
and exemptions should not be permitted. 
One example is the current limitation on 
driving hours. The agency has no sound 
evidence that these hours-of-service limits 
can be extended without increasing crash 
rates. 

Motor carriers seeking waivers or 
exemptions from safety rules should expect 
to furnish sound data to justify these 
exemptions and undergo continued close 
scrutiny of their safety records. FHWA 
should not simply accept motor carriers’ 
assertions that their safety records are 
excellent. Rather, the agency should review 
compliance data and perform compliance 
reviews if none have been performed within 
the past five years. Similarly, a reasonable 
percentage, perhaps 20 percent, of vehicles 
from motor carriers seeking exemptions 
should be inspected by state or federal 
personnel. Because of the high percentage of 
out-of-state citations and crashes that do not 
show up in the records of the States issuing 
commercial licenses to individual drivers, 
the agency also should gather crash and 
citation data from all states in which the 
motor carrier operates. In addition, the 
reported vehicle-miles of travel should be 
verified. If FHWA decides to grant a waiver 
or exemption, these data should continue to 
be actively collected to determine whether 
public safety has been compromised. 


The ARTBA stated: 


While we support the goals of section 
4007, we urge FHWA to take steps to ensure 
participants in section 4007 will not be 
subject to an increased level of enforcement 
scrutiny relative to non-participants. 
Specifically, FHWA should include 
directives that enforcement frequency should 
be unaffected by an individual or industry’s 
status of participation in section 4007. 
Without this type of assurance, participation 
will potentially be discouraged. 


FHWA Response to Comments 


The FHWA has considered the 
remarks of the participants in the 
August 20, 1998, public meeting, and 
the comments submitted to the docket 
and believes the procedural rules 
provide a straightforward process for the 
implementation of the waiver, 
exemption, and pilot program authority 
provided by section 4007 of the TEA— 
21. The FHWA does not agree with 
commenters who suggest that the 
procedural rules include specific details 
on how the agency would determine 
whether to grant or deny a waiver or 
exemption, and monitor the persons 
who are granted waivers and 
exemptions. The FHWA also disagrees 
with commenters’ suggestions to 
include specific details on how the — 
agency would communicate with State 
agencies. 

The FHWA does not believe it.is 
practical to establish rules on who 
should be eligible to apply for waiver or 


exemption without knowing the specific 
regulatory relief the person is 
requesting. Each request for a waiver 
and application for an exemption 
should be reviewed on a case-by-case 
basis to determine if the person can 
satisfy the statutory criteria for waivers 
and exemptions. In the case of 
exemption applications, the FHWA 
notes that the agency must publish a 
notice in the Federal Register to provide 
the public with an opportunity to 
review the application and safety 
impact analysis provided with the 
application. The agency believes this 
process will be adequate to ensure that 
all interested parties may comment on 
the applicant’s safety performance and 
the specific regulatory relief being 
requested. 

The FHWA agrees with the ATA’s 
comments about the need for making.a 
distinction between the procedural rules 
for waivers and exemptions. Since 
waivers are for temporary (three months 
or less) regulatory relief for unique, non- 
emergency events, there should be a 
simple process for requesting a waiver, 
and the FHWA should ensure a timely 
response to the applicant. 

The FHWA believes the interim final 
rule establishes an effective process to 
ensure a timely response to the persons 
who request a waiver. Although the 
FHWA has the authority to publish a 
Federal Register notice to request 
public comments on waiver 
applications—a point emphasized by 
the AAA during the public meeting— 
the agency has tentatively determined 
that it would be impractical to request 
public comment each time someone 
needs a waiver for a unique, non- 
emergency event, especially given the 
three-month statutory limitation on the 
duration of the waiver. The agency 
believes that unless the application is 
submitted far in advance of the date for 
the unique event, it is very likely that 
the waiver could not be processed in 
time. Also, the time required to go 
through a notice-and-comment process 
would typically exceed the duration of 
the unique event. 

In response to the ATA’s comments 
that the FHWA assist exemption 
applicants by providing information on 
the types of safety impact analyses that 
might be included in an application, the 
FHWA will consider providing 
assistance to the extent that there are 
avilable resources at the time the 
request for assistance is made. The 
FHWA notes that the primary 
responsibility for preparing an 
application for an exemption rests with 
the applicant. Prior to requesting 
assistance from the FHWA, each 
applicant should carefully review its 
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plans for achieving a level of safety that 
is equivalent to, or greater than, the 
level of safety that would be obtained by 
complying with the regulation from 
which it would be granted an 
exemption, and review the safety 
management controls it would use as an 
alternative to the regulation. 

The FHWA acknowledges that the 
statutory language suggests, and the 
interim final rule establishes, an 
application review process that is not 
completely data-driven. Specific pass- 
fail criteria (e.g., crash rates, safety 
ratings, compliance review results, 
driving records, etc.) for applications are 
not required. However, given the broad 
authority provided by section 4007 of 
the TEA-21 and the diversity of the 
motor carrier industry, establishing one- 
size-fits-all, pass-fail criteria for all 
exemption applicants is not feasible. 
The FHWA will make its determination 
based upon the research, technical, and 
safety data available at the time it 
reviews an application and consider the 
public comments received in response 
. to the Federal Register notice required 
for each exemption application. 

With regard to the issue of monitoring 
of waiver and exemption grantees, the 
accident register requirements of 
§ 390.15 will remain applicable. The 
FHWA will provide the specific terms 
and conditions, including monitoring 
and reporting provisions, for each 
waiver and exemption on a case-by-case 
basis. For exemptions, the terms and 
conditions will be part of the Federal 
Register notice requesting public 
comment. 

The FHWA believes the notice-and- 
comment procedures established for 
exemption applications are consistent 
with the requirements of section 4007 
and will help to ensure the public has 
the opportunity to participate in the 
exemption process. 

The FHWA disagrees with the AAA’s 
recommendation that minimum 
requirements for exemption 
applications include an analysis of the 
enforcement impacts and how the States 
would be reimbursed for any substantial 
expenses involved with enforcing the 
terms and conditions of the exemption, 
and monitoring the exemption grantees. 
The agency also disagrees with the 
recommendation that applicants be 
required to identify economic benefits. 

The FHWA through its Motor Carrier 
Safety Assistance Program (MCSAP) 
provides States with Federal funding to 
help support motor carrier safety 
enforcement programs. The FHWA does 
not intend or expect the level of effort 
from the State agencies to increase for 
the purpose of enforcing the terms and 
conditions of the exemptions that would 


be granted. It is expected that the 
processes/systems used to select drivers 
and vehicles for inspection, and to visit 
motor carriers for compliance reviews 
would remain the same. If a motor 
carrier operating under the terms and 
conditions of a waiver or exemption has 
one of its vehicles inspected, or is 
selected for a compliance review, the 
officer or investigator would verify 
compliance with terms and conditions 
of the waiver or exemption at that time. 

The FHWA believes it is 
inappropriate to subject a motor carrier 
to additional roadside inspections and 
compliance reviews based solely on its 
receipt of a waiver or exemption. The 
benefits of granting waivers and 
exemptions would be lost if regulatory 
relief were replaced with more rigorous 
or frequent enforcement activities 
targeted at the carriers who receive 
them. The FHWA shares the ARTBA’s 
concerns that motor carriers would be 
discouraged from taking advantage of 
the opportunities provided by section 
4007 if there were an increased level of 
enforcement scrutiny. 

On the subject of economic benefits, 
the FHWA does not believe applicants 
should be required to document the 
economic benefits to the exemption. 
The agency believes that it is more 
likely than not that motor carriers 
would only apply for an exemption if 
the motor carrier believes there is a 
significant economic benefit. There is 
no readily apparent safety benefit to 
requiring motor carriers to assign a 
dollar value to the economic benefits 
and prove that their estimates are valid. 

The FHWA disagrees with the AAA’s 
request that the agency define “‘public 
interest’’ as the term is used in 49 U.S.C. 
31315(a) concerning waivers. The 
FHWA believes that the public interest 
is being served if alternatives that are 
likely to achieve safety outcomes that 
are equal to, or greater than, the 
outcomes provided by the current 
regulations are proven to be successful. 
The agency’s objective is to work with 
the motor carrier industry, States, and 
safety groups to improve highway 
safety. Providing motor carriers with 
flexibility to explore new approaches to 
improving safety is in the public 
interest. 

The agency has not included a 
definition of ‘‘equivalent” in the interim 
final rule but requests public comment 
on whether there is a need to define the 
term. Commenters are encouraged to 
include suggestions or 
recommendations on how the term 
should be defined. 

With regard to the PMA’s suggestion 
that the FHWA consider the creation of 
a review board for the monitoring of 


individual pilot programs, the agency 
does not believe this is necessary or 
practical. The terms and conditions for 
participation in a pilot program would 
include certain safety-related reports 
that could be used to help the agency 
monitor the motor carriers. If a 
participant fails to comply with the 
terms and conditions of the pilot 
program, the FHWA must immediately 
revoke participation of the motor 
carrier, driver, or vehicle. 

In response to the AGC and the PMA 
comments about regulatory relief from 
the hours-of-service regulations, the 
FHWA believes this rulemaking is not 
the proper forum for resolving those 
concerns. Now that procedural rules are 
in place, the AGC and the PMA 
members may apply for an exemption 
and request the development of a pilot 
respectively. 

The FHWA agrees with commenters’ 
emphasis on the importance of working 
with the States. The FHWA will ensure 
that State officials are informed about 
the waivers, exemptions, and pilot 
programs. The States, as well as all 
interested parties, may comment in 
response to the Federal Register notices 
required by section 4007 of the TEA-21. 
The FHWA will notify the States of 
waivers and exemptions granted. 


Discussion of Regulatory Language 


The FHWA is creating Part 381, 
Waivers, Exemptions, and Pilot 
Programs, to specify the requirements 
for requesting waivers and applying for 
exemptions, the process the agency will 
use in reviewing waiver requests and 
exemption applications, and the 
initiation and administration of pilot 
programs. Part 381 is divided into six 
subparts: 

Subpart A—General describes the 
purpose and applicability of part 381, 
and defines certain terms used 
throughout the part; 

Subpart B—Procedures for Requesting 
Waivers provides a plain-language 
description of waivers, the procedures 
for requesting a waiver and the process 
the FHWA will use to review waiver 
requests; 

Subpart C—Procedures for Applying 
for Exemptions provides a plain- 
language description of exemptions, the 
procedures for applying for an 
exemption, the process the FHWA will 
use to review exemption applications, 
and the conditions under which the 
FHWA will revoke an exemption; 

Subpart D—Initiation of Pilot 
Programs explains how pilot programs 
operate, and how a pilot program can be 
initiated (which includes a detailed list 
of information the FHWA requests from 
individuals who would like to 
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recommend that the agency start a pilot 
program); 

Subpart E—Administration of Pilot 
Programs codifies in the FMCSRs a 
plain-language version of the statutory 
requirements concerning the FHWA’s 
administration of pilot programs so that 
all interested parties will have a 
convenient reference; and 

Subpart F—Preemption of State Rules 
codifies in the FMCSRs a plain-language 
version of the Federal preemption of 
any State law and regulation that 
conflicts with or is inconsistent with a 
waiver, exemption, or pilot program 
with respect to a person operating under 
a waiver or exemption or participating 
in a pilot program. 


Regulations for Which Waivers and 
Exemptions May Be Granted 


Section 4007 of the TEA—21 
authorizes the FHWA to grant waivers 
and exemptions from any FMCSRs 
issued under the authority of 49 U.S.C. 
31136 and chapter 313. Section 4007 
does not give the FHWA the authority 
to grant waivers and exemptions from 
regulations issued under the authority 
of other statutes, for example, the 
financial responsibility regulations 
codified at 49 CFR part 387 which were 
issued under the authority of 49 U.S.C. 
31138 and 31139, concerning the 
transportation of passengers and 
property, respectively. Also, the FHWA 
does not have the authority to grant 
waivers and exemptions from certain 
requirements (e.g., surety bonds and 
policies of insurance for motor carriers 
and property brokers, surety bonds and 
policies of insurance for freight 
forwarders) which were transferred from 
the former Interstate Commerce 
Commission to the FHWA and are 
codified at 49 CFR 387. The statutory 
authority for those requirements is 49 
U.S.C. 13101, 13301, 13906, and 14701. 

Another example of a requirement 
from which the FHWA cannot grant a 
waiver or exemption is 49 CFR 396.25, 
qualifications of brake inspectors. This 
Tule establishes minimum qualifications 
for motor carrier employees that are 
responsible for the inspection, repair, or 
maintenance of CMV brake systems. 
This rule was issued under the authority 
of the Truck and Bus Safety and 
Regulatory Reform Act of 1988 (the 
specific provision concerning 
qualifications of brake inspectors is 
codified at 49 U.S.C. 31137(b)). 

To assist the motor carrier industry 
and the general public in identifying the 
requirements for which waivers and 
exemptions may be granted, the FHWA 
has included a list in §§ 381.200, 
381.300, and 381.400 which define in 
context, a waiver, exemption, and pilot 


program, respectively. Generally, the list 
of regulations for which a waiver or 
exemption could be granted includes: 

(1) Part 382—Controlled Substances 
and Alcohol Use and Testing; 

(2) Part 3833—Commercial Driver’s 
License Standards; Requirements and 
Penalties; 

(3) § 385.21 Motor Carrier 
Identification Report; 

(4) § 390.21 Marking of commercial 
motor vehicles; 

(5) Part 391—Qualifications of 
Drivers; 

(6) Part 392—Driving of Commercial 
Motor Vehicles; 

(7) Part 393—Parts and Accessories 
Necessary for Safe Operation; 

(8) Part 395—Hours of Service of 
Drivers; 

(9) Part 396—Inspection, Repair, and 
Maintenance (except § 396.25); and 

(10) Part 399—Step, Handhold, and 
Deck Requirements. 

The FHWA has excluded the accident 
register requirements (49 CFR 390.15) 
from the list of regulations eligible for 
a waiver or exemption because the 
agency believes it has a responsibility to 
monitor the accident involvement of 
entities operating under the terms of a 
waiver. The FHWA requests comments 
on this issue. 

The FHWA has included the motor 
carrier identification report (Form MCS— 
150) requirement (49 CFR 385.21) as one 
of the rules which could be waived 
because the agency believes there is no 
apparent benefit to using that report to 
gather information on entities that have 
not previously operated CMVs in 
interstate commerce_and do not intend 
to operate CMVs in interstate commerce 
after the term of the waiver expires. The 
information from the Form MCS—150 
would be used to create a file in the 
Motor Carrier Management Information 
System (MCMIS), a database containing 
safety information (e.g., compliance 
review results, roadside inspection 
results, CMV accidents, etc.) about 
interstate motor carriers. The entities 
that would benefit from this action 
would be certain intrastate motor 
carriers that are not subject to State 
requirements to complete the Form 
MCS-150, and businesses or groups that 
rarely (except for a unique, non- 
emergency event) operate CMVs. 

Several States currently require 
intrastate motor carriers to complete 
Form MCS-150 and obtain a USDOT 
identification number. These motor 
carriers are listed in the MCMIS as 
intrastate only carriers. The addition of 
these motor carriers to the MCMIS 
enables the States and the FHWA to 
work together in determining the 
number of active motor carriers 


operating in the United States, and to 
monitor the safety performance of motor 
carriers. The intrastate motor carriers 
subject to State requirements for 
completing Form MCS—150 would have 
already completed the form prior to 
applying for a waiver to conduct a short- 
term operation in interstate commerce, 
and would continue to be subject to the 
State requirements at the end of the 
waiver period. 

Since intrastate motor carriers and 
non-motor carrier entities would be 
subject to the FHWA’s jurisdiction for 
only a short period of time, adding them 
to the interstate motor carrier census 
could, depending on the number of 
intrastate motor carriers and non-motor 
carrier entities who are granted waivers, 
skew the data in the MCMIS. 
Furthermore, since the agency would be 
able to identify these entities through 
the information submitted as part of the 
waiver application, the submission of 
Form MCS-—150 would be redundant. 
The FHWA requests comments on 
whether these entities should be 
required to submit Form MCS-150. The 
agency also requests comments on 
whether waivers granted to intrastate 
motor carriers and non-motor carrier 
entities should also include relief from 
all of the vehicle marking requirements 
in 49 CFR 390.21, or only the display of 
the motor carrier census number {i.e., 
USDOT identification riumber) that is 
assigned when Form MCS—150 is 
completed. 

With regard to exemptions, the FHWA 
is requiring intrastate motor carriers and 
non-motor carrier entities to complete 
Form MCS~150 and to mark all CMVs 
as required in § 390.21. The agency 
believes an entity that chooses to 
operate a CMV in interstate commerce 
for more than 3 months should be 
treated as an interstate motor carrier for 
the purposes of the MCMIS. Since 
exemptions provide regulatory relief for 
up to two years, and may be renewed, 
the FHWA believes it is important that 
all CMVs operated in interstate 
commerce under the terms of the 
exemption should be marked. The 
FHWA requests comments on these 
issues. 

For the purposes of exemptions 
granted as part of a pilot program, the 
FHWA is using the same list of 
regulations provided in § 381.300, What 
is an exemption? The FHWA is using 
the same list because the agency does 
not believe entities participating in a 
pilot program which could continue for 
up to three years should be treated 
differently from interstate motor carriers 
who are required to complete the Form 
MCS-150 and to mark their CMVs. 
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The FHWA requests comments from 
all interested parties on whether any of 
the regulations on the lists should be 
considered “off-limits” for the purposes 
of granting waivers and exemptions. 
Commenters are encouraged to explain 
in detail why the agency should refuse 
to consider waivers or exemptions to 
those requirements. 


Process for Requesting a Waiver and 
Applying for an Exemption 


The FHWA has attempted to keep the 
processes for requesting a waiver and 
applying for an exemption simple. The 
person requesting a waiver or applying 
for an exemption is required to send a 
written request (which could be a typed 
or handwritten (printed) letter) to the 
Federal Highway Administrator. The 
written request must include basic 
information such as the identity of the 
person who would be covered by the 
waiver or exemption, the name of the 
motor carrier or other entity that would 
be responsible for the use or operation 
of CMVs during the waiver or 
exemption period, and the principal 
place of business of the motor carrier or 
other entity. The interim final rule 
requires that the request or application 
include a written statement that: (1) 
Describes the event or CMV operation 
for which the waiver or exemption 
would be used; (2) identifies the 
regulation from which the applicant is 
requesting relief; (3) estimates the total 
number of drivers and CMVs that would 
be operated under the terms and 
conditions of the waiver or exemption; 
and (4) explains how the recipient of the 
waiver or exemption would ensure that 
they achieve a level of safety that is 
equivalent to, or greater than, the level 
of safety that would be obtained by 
complying with the regulation. For 
exemption applications, the written 
request must also include an assessment 
of the safety impacts the exemption may 
have, describe the impacts (e.g., 
inability to test innovative safety 
management control systems, etc.) that 
would be experienced if the exemption 
is not granted, and include a copy of all 
research reports, technical papers, and 
other publications and documents 
referenced in the application. 

The complete list of information to be 
included in the requests for waivers and 
applications for exemptions is provided 
in § 381.210, How do I request a 
waiver?, and § 381.310, How do I apply 
for an exemption?. The FHWA believes 
these requirements are consistent with 
the statutory language in TEA—21. The 
agency requests comments on the 
information that persons requesting 
waivers or applying for exemptions are 
required to submit. 


FHWA Procedures for the Review of 
Waiver Requests 


The Office of Motor Carrier and 
Highway Safety is responsible for 
reviewing requests for waivers and 
making recommendations to the Federal 
Highway Administrator (the 
Administrator). A copy of the decision 
signed by the Administrator will be sent 
to the applicant. It will include the 
terms and conditions for the waiver, or 
the reason(s) for denying the waiver 
application. 


FHWA Procedures for the Review of 
Exemption Applications 


With regard to exemptions, the review 
process differs because of the 
requirements in section 4007 of the 
TEA-—21. The Office of Motor Carrier 
and Highway Safety will review the 
application for an exemption and 
prepare, for the Administrator’s 
signature, a Federal Register notice 
requesting public comment. After a 
review of the comments received, the 
Office of Motor Carrier and Highway 
Safety will make a recommendation to 
the Administrator. Notice of the 
Administrator’s decision will be 
published in the Federal Register. 


Initiation and Administration of Pilot 
Programs 


Although TEA-21 does not require 
the agency to develop regulations 
concerning pilot programs, the FHWA 
has included, in subparts D and E of 
part 381, information on how pilot 
programs are initiated, and the statutory 
requirements for the agency’s 
administration of pilot programs, 
respectively. The agency believes that 
including information on pilot programs 
in the FMCSRs will provide a more 
convenient reference to the motor 
carrier industry and the general public 
than title 49 of the United States Code. 
The regulations indicate that the FHWA 
has the authority to initiate pilot 
programs after providing notice and an 
opportunity for public comment; they 
also provide general information on the 
types of information that interested 
parties should submit to the agency if 
they would like to recommend or | 
suggest a pilot program. The 
information presented in subpart E is 
intended to be a plain-language version 
of the statutory requirements for the 
administration of pilot programs. 


Preemption of State Rules 


Section 4007(d) of the TEA—21 
indicates that during the time period 
that a waiver, exemption, or pilot 
program is in effect, no State shall 
enforce a law or regulation that conflicts 
with or is inconsistent with the waiver, 


exemption, or pilot program with 
respect to a person operating under a 
waiver or exemption or participating in 
a pilot program. The FHWA has 
included the preemption language in 
part 381, and will also include the 
language in the waiver documents and 
Federal Register notices concerning 
exemptions and pilot programs. The 
agency believes this approach will 
ensure that State officials are notified 
about the Federal preemption authority. 
Including the preemption language in 
the waiver and in the exemption and 
pilot project notices will enable motor 
carriers to present inspectors with one 
document which informs them of the 
terms and conditions of the waiver, 
exemption, or pilot program and advises 
them that State laws and regulations 
that conflict with the waiver, exemption 
or pilot program are automatically 
preempted, and the duration of the 
preemption. The agency requests 
comments on this preliminary decision. 


Rescission of Waiver Provision 49 CFR 
Part 383 


The FHWA is rescinding § 383.7, 
Waiver provisions, of part 383 
concerning commercial driver’s license 
(CDL) standards, requirements and 
penalties. Section 383.7 sets forth the 
procedures a person must follow to 
petition the FHWA for a waiver of the 
CDL regulations. Because section 4007 
of the TEA—21 replaced the statutory 
standards for CDL waivers in 49 U.S.C. 
31315 with a new set of standards for 
waivers, exemptions, and pilot 
programs applicable to all safety 
regulations, § 383.7 is no longer valid 
and must be rescinded. 


Rulemaking Analyses and Notices 


The Administrative Procedure Act (5 
U.S.C. 553(b)) provides that its notice 
and comment requirements do not 
apply when an agency, for good cause, 
finds that they are impracticable, 
unnecessary, or contrary to the public 
interest. Since section 4007 of the TEA— 
21 requires the FHWA to specify by 
regulation the procedures by which a 
person may request an exemption 
within 180 days after the enactment of 
the statute, the FHWA has determined 
that it is impracticable to publish a 
notice of proposed rulemaking, review 
the public comments, and issue a final 
rule prior to the December 6, 1998, 
deadline. 

Although the FHWA did not publish 
a notice of proposed rulemaking, the 
agency held a public meeting on August 
20, 1998, to solicit information from 
interested parties on issues the agency 
should consider in implementing 
section 4007 of TEA—21. A notice 
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announcing the meeting was published 
on July 29, 1998 (63 FR 40387). The 
notice also provided interested parties 
with an opportunity to submit written 
comments to the docket. The FHWA has 
considered the remarks of the 
participants in the August 20 public 
meeting, and the comments submitted 
to the docket. Therefore, the agency has, 
to the greatest extent practicable given 
the statutory deadline, made an effort to 
provide the public with an opportunity 
to offer comments and suggestions on 
how the agency should develop the 
procedural rules to implement section 
4007 of the TEA-21. 

The interim final rule establishes the 
procedures to request waivers and to 
apply for exemptions from the FMCSRs, 
and the procedures the FHWA will use 
to process the requests for waivers and 
applications for exemptions. The rule 
also codifies statutory requirements 
concerning the agency’s administration 
of pilot programs. Since the interim 
final does not establish pass-fail criteria 
(e.g., crash rates, safety ratings, 
compliance review results, driving 
records, etc.) for persons who request 
waivers or apply for exemptions, the 
requirements are administrative in 
nature and relate to agency procedure 
and practice. 

Accordingly, the FHWA finds that 
there is good cause to waive prior notice 
and comment for the limited reasons 
described above. For the same reasons, 
the FHWA finds, pursuant to 5 U.S.C. 
553(d)(3), that there is good cause for 
making the interim final rule effective 
upon publication. 

The interim final rule will remain in 
effect until the agency reviews the 
comments received in response to this 
notice and issues a final rule. Comments 
received will be considered in 
evaluating whether any changes to this 
interim final rule are required. 

All comments received before the 
close of business on the comment 
closing date indicated at the beginning 
of this notice will be considered and 
will be available for examination in the 
docket at the location listed under the 
address section of this notice. 
Comments received after the comment 
closing date will be filed in the public 
docket and will be considered to the 
extent practicable, but the FHWA may 
adopt a final rule at any time after the 
close of the comment period. In 
addition to late comments, the FHWA 
will also continue to file, in the public 
docket, relevant information that 
becomes available after the comment 
closing date. Interested persons should 
continue to examine the public docket 
for new material. 


Executive Order 12866 (Regulatory 
Planning and Review) and DOT 
Regulatory Policies and Procedures 


The FHWA has determined that this 
action is not a significant regulatory 
action within the meaning of Executive 
Order 12866 or the Department of 
Transportation’s regulatory policies and 
procedures. This interim final rule 
establishes the rules and procedures 
concerning the handling of requests for 
waivers and applications for exemptions 
from the FMCSRs, and the initiation and 
administration of pilot programs. It is 
anticipated that these rules will help to 
promote increased cooperation between 
the private sector and the government 
by providing a mechanism for exploring 
alternatives to certain safety regulations, 
while ensuring a level of safety 
equivalent to, or greater than, that 
obtained by complying with the 
regulations. The FHWA believes this 
interim final rule could result in 
incremental, although not substantial, 
economic benefits in those cases in 
which the alternatives provide a more 
cost-effective approach to ensuring 
motor carrier safety. Therefore, a full 
regulatory evaluation is not required. 


Regulatory Flexibility Act 


In compliance with the Regulatory 
Flexibility Act (5 U.S.C. 601-612), the 
FHWA has evaluated the effects of this 
interim final rule on small entities. This 
rulemaking establishes the rules and 
procedures concerning the handling of 
requests for waivers and applications for 
exemptions from the FMCSRs, and the 
initiation and administration of pilot 
programs. It is anticipated that theses 
rules will help to promote increased 
cooperation between the private sector 
and the government by providing a 
mechanism for exploring alternatives to 
certain safety regulations, while 
ensuring a level of safety equivalent to 
that obtained by complying with the 
regulations. The provisions concerning 
waivers and exemptions will be 
especially beneficial to small entities 
since these entities may be more in need 
of regulatory relief than larger 
companies. The FHWA has written the 
regulations in question-and-answer 
format and attempted to use plain 
language to help ensure that small 
entities understand how to request a 
waiver and apply for an exemption, and 
how the agency will handle such 
requests and applications. Since the 
interim final rule does not require small 
entities to take any actions unless they 
request a waiver or apply for an 
exemption, and the information that 
would be required as part of the request 
for a waiver and application for an 


exemption has been kept to a minimum, 
the FHWA believes the economic 
impact of the rule will be minimal. Any 
economic benefits that small entities 
might realize from this interim rule 
would be incremental and, thus, not 
significant within the meaning of the 
Regulatory Flexibility Act. Therefore, 
the FHWA hereby certifies that this 
action would not have an adverse 
economic impact on, a substantial 
number of small entities. 


Unfunded Mandates Reform Act of 
1995 


This interim final rule will not 
impose a Federal mandate resulting in 
the expenditure by State, local, and 
tribal governments, in the aggregate, or 
by the private sector, of $100 million or 
more in any one year (2 U.S.C. 1532). 


Executive Order 12612 (Federalism 
Assessment) 


This action has been analyzed in 
accordance with the principles and 
criteria contained in Executive Order 
12612, and it has been determined that 
this rule does not have sufficient 
federalism implications to warrant the 
preparation of a Federalism Assessment. 


Although this rulemaking, in and of 
itself, does not preempt State and local 
laws and regulations, the waivers and 
exemptions that would be granted under 
the authority of 49 U.S.C. 31136(e) and 
31315 would preempt such laws or 
regulations if they conflict with or are 
inconsistent with the terms and 
conditions of the waivers or 
exemptions. Also, the exemptions 
granted as part of a pilot program would 
preempt State and local laws and 
regulations which conflict with or are 
inconsistent with the terms and 
conditions of the pilot program. 


The FHWA will consider the 
preemptive effect of each waiver prior to 
granting the waiver. With regard to 
exemptions and pilot programs, State 
and local governments will have the 
opportunity to respond to the Federal 
Register notices required by section 
4007 of TEA—21 and inform the FHWA 
of concerns about preemption during 
the time period that an exemption or 
pilot program would be in effect. 


Executive Order 12372 
(Intergovernmental Review) 


Catalog of Domestic Assistance 
Program Number 20.217, Motor Carrier 
Safety. The regulations implementing 
Executive Order 12372 regarding 
intergovernmental consultation on 
Federal programs and activities do not 
apply to this program. 
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Paperwork Reduction Act 


This document does not contain 
information collection requirements for 
the purposes of the Paperwork 
Reduction Act of 1995 [44 U.S.C. 3501 
et seq]. However, the waivers, 
exemptions, and pilot programs will 
include certain information collection 
requirements as part of the terms and 
conditions for the regulatory relief 
granted. The agency is required by 
section 4007 of the TEA—21 to monitor 
the implementation of exemptions to 
ensure compliance with the terms and 
conditions, and ensure that sufficient 
records are kept by participants in pilot 
programs to facilitate the collection and 
analysis of data. The FHWA will 
consider the information collection 
requirements for each waiver, 
exemption, and pilot program and, if 
necessary, request approval from the 
Office of Management and Budget for 
any special recordkeeping requirements 
associated with the waiver, exemption, 
or pilot program. 


National Environmental Policy Act 


The agency has analyzed this 
rulemaking for the purpose of the 
National Environmental Policy Act of 
1969 (42 U.S.C. 4321 et seq.) and has 
determined that this action would not 
have any effect on the quality of the 


environment. 
Regulation Identification Number 


A regulation identification number 
(RIN) is assigned to each regulatory 
action listed in the Unified Agenda of 
Federal Regulations. The Regulatory 
Information Service Center publishes 
the Unified Agenda in April and 
October of each year. The RIN contained 
in the heading of this document can be 
used to cross-reference this action with 
the Unified Agenda. 


List of Subjects 
49 CFR Part 381 


Motor carriers, Motor vehicle 
equipment, Waivers and exemptions. 


49 CFR Part 383 


Commercial driver’s license, 
Commercial motor vehicles, Motor 
calriers. 


Issued on: November 30, 1998. 
Kenneth R. Wykie, 
Federal Highway Administration. 


In consideration of the foregoing, the 
FHWA is amending title 49,Code of — 
Federal Regulations, chapter III, by 
adding part 381 and by amending part 
383 as set forth below: 


1. Part 381 is added to read as follows: 


PART 381—WAIVERS, EXEMPTIONS, 
AND PILOT PROGRAMS 


Subpart A—General 


Sec. 

381.100 What is the purpose of this part? 

381.105 Who is required to comply with the 
tules in this part? 

381.110 What definitions are applicable to 
this part? 


Subpart B—Procedures for Requesting 
Waivers 


381.200 What is a waiver? 

381.205 How do! determine when I may 
request a waiver? 

381.210 How do] request a waiver? 

381.215 What will the FHWA do after the 
agency receives my request for a waiver? 

381.220 How long will it take the agency to 
respond to my request for a waiver? 

381.225 Who should I contact if I have 
questions about the information I am 
required to submit to the FHWA or about 
the status of my request for a waiver? 


Subpart C—Procedures for Applying for 
Exemptions 


381.300 What is an exemption? 

381.305 How do! determine when I may 
apply for an exemption? 

381.310 How do] apply for an exemption? 

381.315 What will the FHWA do after the 
agency receives my application for an 
exemption? 

381.320 How long will it take the agency to 
respond to my application for an 
exemption? 

381.325 Who should I contact if I have 
questions about the information I am 
required to submit to the FHWA or about 
the status of my application for an 
exemption? 

381.330 What am I required to do if the 
FHWA grants my application for an 
exemption? 


Subpart D-—initiation of Pilot Programs 


381.400 What is a pilot program? 

381.405 Who determines whether a pilot 
program should be initiated? 

381.410 What may I do if! have an idea or 
suggestion for a pilot program? 

381.415 Who should I contact if I have 
questions about the information to be 
included in my suggestion? 

381.420 What will the FHWA do after the 
agency receives my suggestion for a pilot 
program? 

Subpart E—Administrative Procedures for 

Pilot Programs 


381.500 What are the general requirements 
the agency must satisfy in conducting a 
pilot program? 

381.505 What are the minimum elements 
required for a pilot program? 

381.510 May the FHWA end a pilot 
program before its scheduled completion 
date? 

381.515 May the FHWA remove approved 
participants from a pilot program? 

381.520 What will the FHWA do with the 
results from a pilot program? 


Subpart F—Preemption of State Rules 


381.600 Do waivers, exemptions, and pilot 
programs preempt State laws and 
regulations? 

Authority: 49 U.S.C. 31136(e), 31315; 49 

CFR 1.48. 


Subpart A—General 


§ 381.100 What is the purpose of this part? 


This part prescribes the rules and 
procedures for requesting waivers and 
applying for exemptions from those 
provisions of the Federal Motor Carrier 
Safety Regulations (FMCSRs) which 
were issued on the authority of 49 
U.S.C. 31136 or chapter 313, and the 
initiation and administration of pilot 
programs. 


§ 381.105 Who is required to comply with 
the rules in this part? 


(a) You must comply with the rules in 
this part if you are going to request a 
waiver or apply for an exemption. 

(b) You should follow the instructions 
in subpart D of this part if you would 
like to recommend the agency initiate a 
pilot program. 


§ 381.110 What definitions are applicable 
to this part? 


Commercial motor vehicle means any 
motor vehicle that meets the definition 
of ‘commercial motor vehicle” found at 
49 CFR 382.107 concerning controlled 
substances and alcohol use and testing, 
49 CFR 383.5 concerning commercial 
driver’s license standards, or 49 CFR 
390.5 concerning parts 390 through 399 
of the FMCSRs. 


Federal Highway Administrator (the 
Administrator) means the chief 
executive of the Federal Highway 
Administration, an agency within the 
Department of Transportation. 

FMCSRs means Federal Motor Carrier 
Safety Regulations (49 CFR parts 382 
and 383, §§ 385.21 and 390.21, parts 391 
through 393, 395, 396, and 399). 


You means an individual or motor 
carrier or other entity that is, or will be, 
responsible for the operation of a 
CMV(s). The term includes a motor 
carrier’s agents, officers and 
representatives as well as employees 
responsible for hiring, supervising, 
training, assigning, or dispatching of 
drivers and employees concerned with 
the installation, inspection, and 
maintenance of motor vehicle 
equipment and/or accessories. You also 
includes any interested party who 
would like to suggest or recommend 
that the FHWA initiate a pilot program. 
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Subpart B—Procedures for Requesting 
Waivers 


§ 381.200 What is a waiver? 

(a) A waiver is temporary regulatory 
relief from one or more FMCSR given to 
a person subject to the regulations, or a 
person who intends to engage in an 
activity that would be subject to the 
regulations. 

(b) A waiver provides the person with 
relief from the regulations for up to 
three months. 

(c) A waiver is intended for unique, 
non-emergency events and is subject to 
conditions imposed by the 
Administrator. 

(d) Waivers may only be granted from 
one or more of the requirements 
contained in the following parts and 
sections of the FMCSRs: 

(1) Part 382—Controlled Substances 
and Alcohol Use and Testing; 

(2) Part 333—Commercial Driver’s 
License Standards; Requirements and 
Penalties; 

(3) § 385.21 Motor Carrier 
Identification Report; 

(4) § 390.21 Marking of commercial 
motor vehicles; 

(5) Part 391—Qualifications of 
Drivers; 

(6) Part 392—Driving of Commercial 
Motor Vehicles; 

(7) Part 393—Parts and Accessories 
Necessary for Safe Operation; 

(8) Part 395—Hours of Service of 
Drivers; 

(9) Part 396—Inspection, Repair, and 
Maintenance (except § 396.25); and 

(10) Part 399—Step, Handhold and 
Deck Requirements. 


§ 381.205 How doi determine when | may 
request a waiver? 

(a) You may request a waiver if one 
or more FMCSR would prevent you 
from using or operating CMVs, or make 
it unreasonably difficult to do so, during 
a unique, non-emergency event that wili 
take no more than three months to 
complete. 

(b) Before you decide to réquest a 
waiver, you should carefully review the 
regulation to determine whether there 
are any practical alternatives already 
available that would allow your use or 
operation of CMVs during the event. 
You should also determine whether you 
need a waiver from all of the 
requirements in one or more parts of the 
regulations, or whether a more limited 
waiver of certain sections within one or 
more of the parts of the regulations 
would provide an acceptable level of 
regulatory relief. For example, if you 
need relief from one of the 
recordkeeping requirements concerning 
driver qualifications, you should not 


request relief from all of the 
requirements of part 391. 


§ 381.210 How dol request a waiver? 


(a) You must send a written request 
(for example, a typed or handwritten 
(printed) letter), which includes all of 
the information required by this section, 
to the Federal Highway Administrator, 
U.S. Department of Transportation, 400 
Seventh Street, SW., Washington, DC 
20590. 

(b) You must identify the person who 
would be covered by the waiver. The 
application for a waiver must include: 

(1) Your name, job title, mailing 
address, and daytime telephone 
number; 

(2) The name of the individual, motor 
carrier, or other entity that would be 
responsible for the use or operation of 
CMVs during the unique, non- 
emergency event; 

(3) Principal place of business for the 
motor carrier or other entity (street 
address, city, State, and zip code); and 

(4) The USDOT identification number 
for the motor carrier, if applicable. 

(c) You must provide a written 
statement that: 

(1) Describes the unique, non- 
emergency event for which the waiver 
would be used, including the time 
period during which the waiver is 
needed; 

(2) Identifies the regulation that you 
believe needs to be waived; 

(3) Provides an estimate of the total 
number of drivers and CMVs that would 
be operated under the terms and 
conditions of the waiver; and 

(4) Explains how you would ensure 
that you could achieve a level a safety 
that is equivalent to, or greater than, the 
level of safety that would be obtained by 
complying with the regulation. 


§ 381.215 What will the FHWA do after the 
agency receives my request for a waiver? 

(a) The Office of Motor Carrier and 
Highway Safety will review your 
request and make a recommendation to 
the Administrator. The final decision 
whether to grant or deny the application 
for a waiver will be made by the 
Administrator. 

(b) After a decision is signed by the 
Administrator, you will be sent a copy 
of the document, which will include the 
terms and conditions for the waiver or 
the reason for denying the application 
for a waiver. 


§ 381.220 How long will it take the agency 
to respond to my request for a waiver? 

You should receive a response from 
the agency within 60 calendar days from 
the date the Administrator receives your 
request. However, depending on the 


complexity of the issues discussed in 
your application, and the availability of 
staff to review the material, a final 
decision may take up to 120 days. 


§381.225 Who should | contact if | have 
questions about the information | am 
required to submit to the FHWA or about 
the status of my request for a waiver? 

You should contact the Office of 
Motor Carrier Research and Standards, 
Federal Highway Administration, 400 
Seventh Street, SW., Washington, DC 
20590. The telephone number is (202) 
366-1790. 


Subpart C—Procedures for Applying 
for Exemptions 


§ 381.300 What is an exemption? 

(a) An exemption is temporary 
regulatory relief from one or more 
FMCSR given to a person or class of 
persons subject to the regulations, or 
who intend to engage in an activity that 
would make them subject to the 
regulations. 

(b) An exemption provides the person 
or class of persons with relief from the 
regulations for up to two years, and may 
be renewed. 

(c) Exemptions may only be granted 
from one or more of the requirements 
contained in the following parts and 
sections of the FMCSRs: 

(1) Part 382—Controlled Substances 
and Alcohol Use and Testing; 

(2) Part 3833—Commercial Driver’s 
License Standards; Requirements and 
Penalties; 

(3) Part 391—Qualifications of 
Drivers; 

(4) Part 392—Driving of Commercial 
Motor Vehicles; 

(5) Part 393—Parts and Accessories 
Necessary for Safe Operation; 

(6) Part 395—-Hours of Service of 
Drivers; 

(7) Part 396—Inspection, Repair, and 
Maintenance (except for § 396.25); and 
(8) Part 339—Step, Handhold and 

Deck Requirements. 


§381.305 How do! determine when | may 
apply for an exemption? 

(a) You may apply for an exemption 
if one or more FMCSR prevents you 
from implementing more efficient or 
effective operations that would maintain 
a level of safety equivalent to, or greater 
than, the level achieved without the 
exemption. 

(b) Before you decide to apply for an 
exemption you should carefully review 
the regulation to determine whether 
there are any practical alternatives 
already available that would allow you 
to conduct your motor carrier 
operations. You should also determine 
whether you need an exemption from 
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all of the requirements in one or more 
parts of the regulations, or whether a 
more limited exemption from certain 
sections within one or more parts of the 
regulations would provide an acceptable 
level of regulatory relief. For example, if 
you need regulatory relief from one of 
the recordkeeping requirements 
concerning driver qualifications, you 
should not request regulatory relief from 
all of the requirements of part 391. 


§ 381.310 How dol apply for an 
exemption? 


(a) You must send a written request 
(for example, a typed or handwritten 
(printed) letter), which includes all of 
the information required by this section, 
to the Federal Highway Administrator, 
U.S. Department of Transportation, 
Federai Highway Administration, 400 
Seventh Street, SW., Washington, DC 
20590. 


(b) You must identify the person or 
class of persons who would be covered 
by the exemption. The application for 
an exemption must include: 

(1) Your name, job title, mailing 
address, and daytime telephone 
number; 


(2) The name of the individual or 
motor carrier that would be responsible 
for the use or operation of CMVs; 


(3) Principal place of business for the 
motor carrier (street address, city, State, 
and zip code); and 

(4) The USDOT identification number 
for the motor carrier. 


(c) You must provide a written 
statement that: 

(1) Describes the reason the 
exemption is needed, including the time 
period during which it is needed; 

(2) Identifies the regulation from 
which you would like to be exempted; 


(3) Provides an estimate of the total 
number of drivers and CMVs that would 
be operated under the terms and 
conditions of the exemption; 


(4) Assesses the safety impacts the 
exemption may have; 


(5) Explains how you would ensure 
that you could achieve a level a safety 
that is equivalent to, or greater than, the 
level of safety that would be obtained by 
complying with the regulation; and 

(6) Describes the impacts (e.g., 
inability to test innovative safety 
management control systems, etc.) you 
could experience if the exemption is not 
granted by the FHWA. 


(d) Your application must include a 
copy of all research reports, technical 
papers, and other publications and 
documents you reference. 


§ 381.315 What will the FHWA do after the 
agency receives my application for an 
exemption? 

(a) The Office of Motor Carrier and 
Highway Safety will review your 
application and prepare, for the 
Administrator’s signature, a Federal 
Register notice requesting public 
comment on your application for an 
exemption. The notice will give the 
public an opportunity to review your 
request and your safety assessment or 
analysis (required by § 381.310) and any 
other relevant information known to the 
agency. 

(b) After a review of the comments 
received in response to the Federal 
Register notice described in paragraph 
(a) of this section, the Office of Motor 
Carrier and Highway Safety will make a 
recommendation(s) to the Administrator 
to either to grant or deny the exemption. 
Notice of the Administrator’s decision 
will be published in the Federal 
Register. 

(c)(1) If the exemption is granted, the 
notice will identify the provisions of the 
FMCSRs from which you will be 
exempt, the effective period, and all 
terms and conditions of the exemption. 

(2) If the exemption is denied, the 
notice will explain the reason for the 
denial. 

(d) A copy of your application for an 
exemption and all comments received 
in response to the Federal Register 
notice will be included in a public 
docket and be available for review by 
interested parties. 

(1) Interested parties may view the 
information contained in the docket by 
visiting the Department of 
Transportation, U.S. DOT Dockets, 
Room PL—401, 400 Seventh Street, SW., 
Washington DC. All information in the 
exemption docket will be available for 
examination at this address from 10 a.m. 
to 5 p.m., e.t., Monday through Friday, 
except Federal holidays. 

(2) Internet users can access all 
information received by the U.S. DOT 
Dockets, Room PL—401, by using the 
universal resources locator (URL): http:/ 
/dms.dot.gov. It is available 24 hours 
each day, 365 days each year. Please 
follow the instructions online for more 
information and help. 


§ 381.320 How long will it take the agency 
to respond to my application for a 
exemption? 

The agency will attempt to issue a 
final decision within 180 days of the 
date it receives your application. 
However, if you leave out important 
details or other information necessary 
for the FHWA to prepare a meaningful 
request for public comments, the agency 
will attempt to issue a final decision 


within 180 days of the date it receives 
the additional information. 


§ 381.325 Who should | contact if | have 
questions about the information | am 
required to submit to the FHWA or about 
the status of my application for an 
exemption? 

You should contact the Office of 
Motor Carrier Research and Standards, 
Federal Highway Administration, 400 
Seventh Street, SW., Washington, DC 
20590. The telephone number is (202) 
366-1790. 


§ 381.330 What am | required to do if the 
FHWA grants my application for an 
exemption? 

(a) You must comply with all the 
terms and conditions of the exemption. 

(b) The FHWA will immediately 
revoke your exemption if: 

(1) You fail to comply with the terms 
and conditions of the exemption; 

(2) The exemption has resulted in a 
lower level of safety than was 
maintained before the exemption was 
granted; or 

(3) Continuation of the exemption is 
determined by the FHWA to be 
inconsistent with the goals and 
objectives of the FMCSRs. 


Subpart D Initiation of Pilot Programs 


§ 381.400 Whatis a pilot program? 

(a) A pilot program is a study in 
which temporary regulatory relief from 
one or more FMCSR is given to a person 
or class of persons subject to the 
regulations, or a person or class of 
persons who intend to engage in an 
activity that would be subject to the 
regulations. 

) During a pilot program, the 
participants would be given an 
exemption from one or more sections or 
parts of the regulations for a period of 
up to three years. 

(c) A pilot program is intended for use 
in collecting specific data for evaluating 
alternatives to the regulations or 
innovative approaches to safety while 
ensuring that the safety performance 
goals of the regulations are satisfied. 

(d) The number of participants in the 
pilot program must be large enough to 
ensure statistically valid findings. 

(e) Pilot programs must include an 
oversight plan to ensure that 
participants comply with the terms and 
conditions of participation, and 
procedures to protect the health and 
safety of study participants and the 
general public. 

(f) Exemptions for pilot programs may 
be granted only from one or more of the 
requirements contained in the following 
parts and sections of the FMCSRs: 

(1) Part 382—Controlled Substances 
and Alcohol Use and Testing; 
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(2) Part 3833—Commercial Driver’s 
License Standards; Requirements and 
Penalties; 

(3) Part 391—Qualifications of 
Drivers; 

(4) Part 392—Driving of Commercial 
Motor Vehicles; 

(5) Part 393—Parts and Accessories 
Necessary for Safe Operation; 

(6) Part 395—Hours of Service of 
Drivers; 

(7) Part 396—Inspection, Repair, and 
Maintenance (except for § 396.25); and 
(8) Part 399—Step, Handhold and 

Deck Requirements. 


§ 381.405 Who determines whether a pilot 
program should be initiated? 

(a) Generally, pilot programs are 
initiated by the FHWA when the agency 
determines that there may be an 
effective alternative to one or more of 
the requirements in the FMCSRs, but 
does not have sufficient research data to 
support the development of a notice of 
proposed rulemaking to change the 
regulation. 

(b) You may request the FHWA to 
initiate a pilot program. However, the 
decision of whether to propose a pilot 
program will be made at the discretion 
of the FHWA. The FHWA is not 
required to publish a notice in the 
Federal Register requesting public 
‘ comment on your ideas or suggestions 
for pilot programs. 


§ 381.410 What may i do if | have an idea 
or suggestion for a pilot program? 

(a) You may send a written statement 
(for example, a typed or handwritten 
(printed) letter) to the Federal Highway 
Administrator, U.S. Department of 
Transportation, 400 Seventh Street, 
SW., Washington, DC 20590. 

(b) You should identify the persons or 
class of persons who would be covered 
by the pilot program exemptions. Your 
letter should include: 

(1) Your name, job title, mailing 
address, and daytime telephone 
number; 

(2) The name of the individuals or 
motor carrier that would be responsible 
for the use or operation of CMVs 
covered by the pilot program, if there 
are motor carriers that have expressed 
an interest in participating in the 
program; 

(3) Principal place of business for the 
motor carrier (street address, city, State, 
and zip code); and 

(4) The USDOT identification number 
for the motor carrier. 

(c) You should provide a written 
statement that: 

(1) Presents your estimate of the 
potential benefits to the motor carrier 
industry, the FHWA, and the general 


public if the pilot program is conducted, 
and describes how you developed your 
estimate; 

(2) Estimates of the amount of time 
that would be needed to conduct the 
pilot program (e.g., the time needed to 
complete the collection and analysis of 
data); 

(3) Identifies the regulation from 
which the participants would need to be 
exempted; 

(4) Recommends a reasonable number 
of participants necessary to yield 
statistically valid findings; 

(5) Provides ideas or suggestions for a 
monitoring plan to ensure that 
participants comply with the terms and 
conditions of participation; 

(6) Provides ideas or suggestions for a 
plan to protect the health and safety of 
study participants and the general 
public. 

(7) Assesses the safety impacts the 
pilot program exemption may have; and 

(8) Provides recommendations on 
how the safety measures in the pilot 
project would be designed to achieve a 
level a safety that is equivalent to, or 
greater than, the level of safety that 
would be obtained by complying with 
the regulation. 

(d) Your recommendation should 
include a copy of all research reports, 
technical papers, publications and other 
documents you reference. 


§ 381.415 Who should | contact if i have 
questions about the information to be 
included in my suggestion? 

You should contact the Office of 
Motor Carrier Research and Standards, 
Federal Highway Administration, 400 
Seventh Street, SW., Washington, DC 
20590. The telephone number is (202) 
366-1790. 


§ 381.420 What will the FHWA do after the 
agency receives my suggestion for a pilot 
program? 

(a) The Office of Motor Carrier and 
Highway Safety will review your 
suggestion for a pilot program and make 
a recommendation to the Administrator. 
The final decision whether to propose 
the development of a pilot program 
based upon your recommendation will 
be made by the Administrator. 

(b) You will be sent a copy of the 
Administrator’s decision. If the pilot 
program is approved, the agency will 
follow the administrative procedures 
contained in subpart E of this part. 


Subpart E—Administrative Procedures 
for Pilot Programs 


§381.500 What are the general 
requirements the agency must satisfy in 
conducting a pilot program? 

(a) The FHWA may conduct pilot - 
programs to evaluate alternatives to 


regulations, or innovative approaches, 
concerning motor carrier, CMV, and 
driver safety. 

(b) Pilot programs may include 
exemptions from the regulations listed 
in § 381.400(f) of this part. 

(c) Pilot programs must, at a 
minimum, include all of the program 
elements listed in § 381.505. 

(d) The FHWA will publish in the 
Federal Register a detailed description 
of each pilot program, including the 
exemptions to be considered, and 
provide notice and an opportunity for 
public comment before the effective 
date of the pilot program. 


§ 381.505 What are the minimum elements 
required for a pilot program? 

(a) Safety measures. Before granting 
exemptions for a pilot program, the 
FHWA will ensure that the safety 
measures in a pilot program are 
designed to achieve a level of safety that 
is equivalent to, or greater than, the 
level of safety that would be achieved 
by complying with the regulations. 

¢b) Pilot program plan. Before 
initiating a pilot program, the FHWA 
will ensure that there is a pilot program 
plan which includes the following 
elements: 

(1) A scheduled duration of three 
years or less; 

(2) A specific data collection and 
safety analysis plan that identifies a 
method of comparing the safety 
performance for motor carriers, CMVs, 
and drivers operating under the terms 
and conditions of the pilot program, 
with the safety performance of motor 
carriers, CMVs, and drivers that comply 
with the regulation; 

(3) A reasonable number of 
pafticipants necessary to yield 
statistically valid findings; 

(4) A monitoring plan to ensure that 
participants comply with the terms and 
conditions of participation in the pilot 
program; 

(5) Adequate safeguards to protect the 
health and safety of study participants 
and the general public; and 

(6) A plan to inform the States and the 
public about the pilot program and to 
identify approved participants to 
enforcement personnel and the general 
public. 


§ 381.510 May the FHWA end a pilot 
program before its scheduled completion 
date? 

The FHWA will immediately 
terminate a pilot program if there is 
reason to believe the programris not 
achieving a level of safety that is at least 
equivalent to the level of safety that 
would be achieved by complying with 
the regulations. 
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§ 381.515 May the FHWA remove approved 
participants from a pilot program? 

The Administrator will immediately 
revoke participation in a pilot program 
of a motor carrier, CMV, or driver for 
failure to comply with the terms and 
conditions of the pilot program, or if 
continued participation is inconsistent 
with the goals and objectives of the 
safety regulations. 


§ 381.520 What will the FHWA do with the 
results from a pilot program? 

At the conclusion of each pilot 
program, the FHWA will report to 
Congress the findings and conclusions 
of the program and any 
recommendations it considers 
appropriate, including suggested 
amendments to laws and regulations 
that would enhance motor carrier, CMV, 
and driver safety and improve 
compliance with the FMCSRs. 


Subpart F—Preemption of State Rules 


§ 381.600 Do waivers, exemptions, and 
pilot programs preempt State laws and 
regulations? 

Yes. During the time period that a 
waiver, exemption, or pilot program 
authorized by this part is in effect, no 
State shall enforce any law or regulation 
that conflicts with or is inconsistent 

- with the waiver, exemption, or pilot 
program with respect to a person 
operating under the waiver or 
exemption or participating in the pilot 
program. 

PART 383—[AMENDED] 

2. The authority citation for 49 CFR 
Part 383 continues to read as follows: 

Authority: 49 U.S.C. 31136, 31301 et seq., 
and 31502; and 49 CFR 1.48. 


§ 383.7 [Removed and Reserved] 

3. Section 383.7 is removed and 
reserved. 
[FR Doc. 98-32454 Filed 12-7—98; 8:45 am] 
BILLING CODE 4910-22-P 


DEPARTMENT OF TRANSPORTATION 
Federal Transit Administration 


49 CFR Parts 653 and 654 
[Docket No. FTA-97-2925] 
RIN 2132-AA56 


Prevention of Prohibited Drug Use in 
Transit Operations: Prevention of 
Alcohol Misuse in Transit Operations 


AGENCY: Federal Transit Administration, 
DOT. 


ACTION: Final rule. 


SUMMARY: The Federal Transit 
Administration (FTA) is amending its 
drug and alcohol testing regulations to 
allow employers to use the results of 
post-accident drug and alcohol tests 
administered by State or local law 
enforcement personnel when the State 
and local law enforcement officials have 
independent authority for the tests and 
when the employer is able to obtain the 
results in conformance with State and 
local law. Under the amendment, the 
employer will be relieved of 
administering post-accident drug and 
alcohol tests in certain limited 
circumstances. This amendment may 
ease the burden of employers in testing 
“‘safety-sensitive” employees after an 
accident has occurred; it may also 
relieve some “safety-sensitive” 
employees from taking duplicative post- 
accident drug and alcohol tests. 
EFFECTIVE DATE: January 7, 1999. 

FOR FURTHER INFORMATION CONTACT: For 
program issues: Judy Meade, Director of 
the Office of Safety and Security (202) 
366-2896 (telephone) or (202) 366-7951 
(fax). For legal issues: Michael Connelly, 
Office of the Chief Counsel (202) 366-— 
4011 (telephone) or (202) 366-3809 
(fax). Electronic access to this and other 
rules may be obtained through FTA’s 
Transit Safety and Security Bulletin 
Board at 1-800-231-2061 or through 
the FTA World Wide Web home page at 
http://www. fta.dot.gov; both services 
are available seven days a week. 
SUPPLEMENTARY INFORMATION: On 
September 30, 1997, FTA published a 
Notice of Proposed Rulemaking (NPRM) 
proposing to amend its drug and alcohol 
testing rules to allow employers to use 
the results of post-accident drug and 
alcoho! tests administered by State or 
iocal law enforcement personnel when 
the State and local law enforcement 
officials have independent authority for 
the tests and the employer obtains the 
results in conformance with State and 
local law. FTA received seven 
comments over a two-month period 


I. Post-Accident Testing 
Comments 


Of the seven comments received, five 
commenters generally favored adoption 
of the proposal; two opposed allowing 
employers to use the results from post- 
accident drug and alcohol tests 
administered by an entity other than 
collection site personnel observing the 
collection procedures mandated by 49 
CFR Part 40. Those in favor of adopting 
the amendment lauded its emphasis on 
obtaining an actual test result (as 
opposed to requiring an agency to state 
why it did not conduct a Federally- 
mandated post-accident test), and its 


ability to assist transit agencies in 
promoting safety among its safety- 
sensitive workers. Several commenters, 
including those in favor of adopting the 
amendment, raised the following issues: 

Nothing that the proposed 
amendments allowed for use of post- 
accident test results when those results 
are “obtained by the employer,” two 
commenters (the National Association 
of Collection Sites (NACS) and the 
American Public Transit Association 
(APTA)) noted the problem of 
employers receiving test results 
administered by State or local officiais. 
NACS asserted that obtaining such post- 
accident results may require a 
subpoena, while APTA suggested an 
overall “difficulty” in an employer 
receiving these results. A third 
commenter (Atlantic Health Group), 
while in favor of the amendment, noted 
the ‘‘problem”’ of getting the results to 
the correct employer official, and 
ensuring that such post-accident test 
results are legally acceptable. 

Two commenters (NACS and APTA) 
interpreted the proposal to mean either 
that law enforcement officials would be 
required to conduct Federal post- 
accident testing, or that transit systems 
would “rely” on State and local law 
enforcement authorities to perform 
Federal post-accident testing. 

Two commenters (NACS and 
Intoximeters) expressed concern that the 
State and local law enforcement 
authorities may use faulty testing 
equipment, and that local testing 
practices (e.g., no confirmatory test, no 
DOT chain-of-custody form, no fifteen 
minute observation period) may result 
in tests being declared invalid. 


Discussion 


FTA agrees with those commenters 
that favor allowing employers to use the 
results of post-accident drug and 
alcohol tests administered by State and 
local law enforcement personnel when 
those officials have independent 
authority to administer the test and 
when the employer obtains the test 
results in conformance with State and 
local law. The benefits of having 
properly administered post-accident 
test, even if that test is not conducted 
per 49 CFR Part 40, outweigh the 
concerns of those opposing this 
amendment. 

As a preliminary matter, FTA notes 
that this amendment would apply in 
only a small number of instances where 
the employer is unable to perform a 
post-accident test according to the FTA 
drug and alcohol testing regulations but 
where State or local law enforcement 
personnel, on their own authority, have 
conducted post-accident tests. Results 
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from tests administered by State or local 
law enforcement personnel may not be 
used when the employer could have, 
but did not, conduct its own test. 
Rather, this amendment applies 
exclusively to those few instances 
where the employer is unable to 
perform a post-accident test. Employers 
may not rely on State or local law 
enforcement personnel to conduct post- 
accident testing. While this provision 
does not prohibit duplicative post- 
accident testing (i.e., the employer 
testing under FTA regulations and State 
or local officials testing under their own 
authority), it does not permit employers 
to ignore their obligation to test. 

As was explicitly noted in the 
September 30, 1997, NPRM, this 
amendment imposes no requirement on 
State or local law enforcement 
personnel to perform post-accident 
testing. In fact, employers should not 
assume State or local law enforcement 
personne] routinely perform post- 
accident drug and alcohol testing; nor 
should employers assume such test 
results will be readily available to them. 
The FTA knows of no situation in 
which State or local law enforcement 
agencies routinely give employers the 
results from post-accident testing. If an 
employer knows that a State or local law 
enforcement agency has, of its own 
authority, administered a post-accident 
test, and the employer would like to 
obtain the test result because it (the 
employer) was unable to perform a post- 
accident test in accordance with Federal 
regulations, the employer must either 
obtain those results (through, for 
example, a subpoena) or prepare and 
maintain a record stating why a post- 
accident test was not promptly 
administered, as required by FTA rules. 
This amendment does not impose an 
affirmativeobligation on an employer to 
obtain results of a post-accident drug 
and/or alcohol test administered by 
State or local law enforcement officials. 

Refusal by a safety-sensitive worker to 
submit to a law enforcement- 
administered post-accident test shall not 
constitute ‘refusal to submit” as that 
term is defined at 49 CFR 653.7 and 
654.7. In the event both a law 
enforcement agency and the employer 
(proceeding under 49 CFR Parts 40, 653 
and 654) conduct post-accident tests, 
the test results obtained by the employer 
shall take precedence for purposes of 
compliance with Parts 653 and 654. 

The remaining objections to this 
amendment involve Federal deference 
to State and local law enforcement, and 
their post-accident testing methodology. 
FTA will accept the results from post- 
accident drug and alcohol tests 
performed by State or local law 


enforcement agencies, under their own 
authority, in conformity with applicable 
Federal, State, or local testing 
requirements, when the employer was 
unable to conduct a test, even when the 
test may have been administered in a 
manner different than that prescribed by 
49 CFR Part 40. 


II. Regulatory Analyses and Notices 


This is not a significant rule under 
Executive Order 12866 or under the 
Department’s Regulatory Policies and 
Procedures. There are no significant 
Federalism implications to warrant the 
preparation of a Federalism Assessment. 
The Department certifies that this rule 
will not have a significant economic 
impact on a substantial number of small 
entities; allowing employers to use the 
results of a post-accident drug and 
alcohol test administered by or under 
the direction of State of local law 
enforcement personnel is unlikely to 
significantly increase the costs for 
employers. 


List of Subjects in 49 CFR Parts 653 and 
654 


Alcohol testing, Drug testing, Grant 
programs—transportation, Mass 
transportation, Reporting and 
recordkeeping requirements, Safety, 
Transportation. 

For the reasons set forth in the 
preamble, FTA amends Title 49 Code of 
Federal Regulations, part 653 and 654 as 
follows: 


PART 653—PREVENTION OF 
PROHIBITED DRUG USE IN TRANSIT 
OPERATIONS 


1. The authority citation for part 653 
continues to read as follows: 


Authority: 49 U.S.C. 5331; 49 CFR 1.51. 


§ 653.45 [Amended] 

2. Section 653.45 is amended by 
adding paragraph (d) to read as follows: 

(d) The results of a blood or urine test 
for the use of prohibited drugs, 
conducted by Federal, State, or local 
officials having independent authority 
for the test, shall be considered to meet 
the requirements of this section, 
provided such tests conform to the 
applicable Federal, State, or local testing 
requirements, and that the test results 
are obtained by the employer. 


PART 654—PREVENTION OF 
ALCOHOL MISUSE IN TRANSIT 
OPERATIONS 


3. The authority citation for part 654 
continues to read as follows: 


Authority: 49 U.S.C. 5331; 49 CFR 1.52. 


§ 654.33 [Amended] 

4. Section 654.33 is amended by 
adding paragraph (d) to read as follows: 
* * * * * 

(d) The results of a blood or breath 
test for the misuse of alcohol, conducted 
by Federal, State, or local officials 
having independent authority for the 
test, shall be considered to meet the 
requirements to this section, provided 
such tests conform to the applicable 
Federal, State, or local testing 
requirements, and that the results of the 
tests are obtained by the employer. 


Issued: December 2, 1998. 
Gorden J. Linton, 
Administrator. 
[FR Doc. 98—32478 Filed 12—7-98; 8:45 am] 
BILLING CODE 4910-57-M 


DEPARTMENT OF THE INTERIOR 
Fish and Wildlife Service 
50 CFR Part 17 


Endangered and Threatened Wildlife 
an¢ Plants; New 12-month Finding for 
a Petition to List the Florida Black Bear 


AGENCY: Fish and Wildlife Service, 
Interior. 

ACTION: Notice of new 12-month petition 
finding. 


SUMMARY: The Fish and Wildlife Service 
(Service) announces a new 12-month 
finding for a petition to list the Florida 
black bear (Ursus americanus 
floridanus) under the Endangered 
Species Act of 1973, as amended. After 
a review of all available scientific and 
commercial information, the Service 
finds that listing of the Florida black 
bear is not warranted at this time. This 
finding supersedes the previous 12- 
month finding that found listing of the 
Florida black bear to be warranted but 
precluded by higher priority listing 
actions. Furthermore, because the 
definition of a candidate species, one for 
which the Service has on file sufficient 
information on biological vulnerability 
and threats to support issuance of a 
proposed rule, no longer applies to the 
Florida black bear, we remove this 
species from the candidate species list. 
DAYES: The finding announced in this 
document was made on November 25, 
1998. 

FOR FURTHER INFORMATION CONTACT: 
Michael M. Bentzien, Assistant Field 
Supervisor, U.S. Fish and Wildlife 
Service, 6620 Southpoint Drive South, 
Jacksonville, Florida 32216 (904/232- 
2580, ext. 106). 

SUPPLEMENTARY INFORMATION: 
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Background 


The Florida black bear (Ursus 
americanus floridanus) is a subspecies 
of the black bear (Ursus americanus), 
which ranges from northern Alaska and 
Canada south to northern Mexico. 
According to Hall (1981), historically 
the Florida black bear was primarily 
restricted to Florida, but also occurred 
in coastal plain areas of Georgia, 
Alabama, and extreme southeastern 
Mississippi. Following extensive human 
development, the distribution of the 
Florida black bear has become 
fragmented and reduced, perhaps 
occupying 27 percent of its former range 
in Florida (Florida Game and Fresh 
Water Fish Commission (Commission 
1993). Population sizes and densities 
prior to the arrival of the first European 
colonists are not known and probably 
varied throughout the different habitats 
found in this part of the Southeast. The 
Commission (1993) estimated that 
possibly 11,500 bears once inhabited 
Florida. The bear is currently State- 
listed as a threatened species by the 
Commission, except in Baker and 
Columbia counties and in Apalachicola 
National Forest where it is considered a 
game species, although there is 
currently no open season. It is 
considered threatened by the Florida 
Committee on Rare and Endangered 
Plants and Animals (Williams 1978, 
Maehr and Wooding 1992). The States 
of Alabama and Georgia consider it a 
game animal, with no hunt allowed in 
Alabama and a limited hunt (6 days on 
3 weekends in September and October 
and a 3-day hunt on December 3, 4, and 
5, which was added this year) of the 
Okefenokee population in Georgia. 

Service involvement with the Florida 
black bear began with the species’ 
inclusion as a category 2 species in 
notices of review published on 
December 30, 1982 (47 FR 58454), 
September 18, 1985 (50 FR 37958), 
January 6, 1989 (54 FR 554), and 
November 21, 1991 (56 FR 58804). At 
that time, category 2 species were 
defined as those for which information 
in the possession of the Service 
indicated that listing was possibly 
appropriate, but for which sufficient 
data on biological vulnerability and 
threat were not currently available to 
support proposed rules. On May 20, 
1990, we received a petition from Ms. 
Inge Hutchison of Lake Geneva, Florida, 
to list the Florida black bear as a 
threatened species. The petition cited 
the following threats: (1) Illegal hunting 
by beekeepers; gallbladder poachers, 
and others; (2) loss and fragmentation of 
critical habitat; (3) hunting pressure; 
and (4) road mortality. The Service 


made a 90-day petition finding on 
October 18, 1990 (55 FR 42223), that the 
petition presented substantial 
information. Based on the information 
received and information in Service 
files, a 12-month finding was made on 
January 7, 1991 (56 FR 596), indicating 
that the Service believed that listing was 
warranted but precluded by higher 
priority listing actions. At the time of 
the finding, we assigned the species a 
level 9 priority in our listing priority 
system published on September 21, 
1983 (48 FR 43098). That level indicated 
that the species was subject to imminent 
but moderate-to-low threats throughout 
its range. Since we determined that 
listing was warranted, the species was 
included as a category 1 candidate in 
the November 15, 1994, animal review 
notice (59 FR 58982). At that time, a 
category 1 candidate (now referred to as 
a ‘‘candidate”’) was one for which the 
Service had on file sufficient 
information to support issuance of a 
proposed rule. Designation of a category 
system of candidates was discontinued 
in the February 28, 1996, notice of 
review (61 FR 7956). The Florida black 
bear was included as a candidate in that 
notice with a listing priority number of 
12, indicating a species under non- 
imminent moderate-to-low threat. Since 
the 12-month finding, the Service’s 
Southeast Region has used its listing 
resources to process higher priority 
listing actions. 

The processing of this finding 
conforms to the Service’s final listing 
priority guidance published in the 
Federal Register on May 8, 1998 (63 FR 
25502). The guidance clarifies the order 
in which the Service will process 
rulemakings. The highest priority is 
given to handling emergency situations 
(Tier 1), second highest priority (Tier 2) 
to processing final decisions on 
proposed listings, resolving the 
conservation status of candidate species, 
processing administrative findings on 
petitions, and delisting or reclassifying 
actions, and lowest priority (tier 3) to 
actions involving critical habitat 
determinations. The processing of this 
final rule falls under tier 2. At this time, 
the Southeast Region has no pending 
tier 1 actions. 

The Service contracted a taxonomic 
review of southeastern black bears in 
1992 (Vaughan et al. 1998), to clarify the 
relationships of the Florida, Louisiana 
(U. a. luteolus), and American black 
bears. The results indicate that the 
current taxonomic arrangement remains 
valid (Kasbohm and Bentzien 1998), and 
the Florida black bear qualifies as a 
“species” as defined by the Act. 

The Service contracted a population 
ecology study of the Okefenokee- 


Osceola population with the University 
of Tennessee in 1994; the work is 
ongoing in 1998. Studies to determine 
basic information such as bear 
population demographics and 
movement are also underway in 
southern Alabama, on Eglin Air Force 
Base, and in the Chassahowitzka area of 
west central Florida. 

On January 21, 1997, the Service 
entered into a revised settlement 
agreement in the Fund for Animals et al. 
v. Babbitt case (Civil No. 92-0800 SS, 
U.S. District Court for the District of 
Columbia). One of the stipulations of 
the agreement was that we would 
resolve the conservation status of the 
Florida black bear by December 31, 
1998. 

In 1998, we updated the status review 
of this species (Kasbohm and Bentzien 
1998) to include additional information 
concerning the status of the Florida 
black bear that had become available 
since the 1992 assessment. 


Summary of Factors Affecting the 
Species 

Section 4 of the Act and regulations 
(50 CFR 424) promulgated to implement 
the listing provisions of the Act set forth 
the procedures for adding species to the 
Federal Lists. A species may be 
determined to be an endangered species 
(in danger of extinction throughout all 
or a significant portion of its range) or 
threatened species (likely to become 
endangered in the foreseeable future 
throughout all or a significant portion of 
its range) due to one or more of the five 
factors described in section 4(a)(1). The 
factors and their application to the 
Florida black bear are as follows: 


A. The Present or Threatened 
Destruction, Modification, or 
Curtailment of Its Habitat or Range 


Much of the historical habitat of the 
Florida black bear has been lost to land 
clearing and alteration by man. 
Currently, the bear is found mainly in 
seven more-or-less separate populations 
(Kasbohm and Bentzien 1998), some of 
which are sufficiently isolated by 
distance or unsuitable habitat that there 
would be little chance of interchange 
between them. These, and other Florida 
black bear populations, are discussed 
below. 

1. In Alabama, the Florida black bear 
appears restricted to the Mobile River 
Basin and adjacent areas, including 
portions of Baldwin, Clarke, Choctaw, 
Mobile, and Washington counties. 
About 377 square kilometers (sq km) 
(93,000 acres (ac)) support an estimated 
population of less than 50 bears. Bears 
may also occur occasionally on an 
additional 6,641 sq km (1,640,327 ac) of 
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adjacent lands, but not as a resident 
breeding population. Most of these 
lands are private, and residential 
development is expected to continue, 
significantly affecting primary bear 
habitat within the next ten years. This 
population shows morphological 
indications of excessive inbreeding 
(Kasbohm et al. 1994), including kinked 
or absent tails, prolapsed (slipping 
outward) rectums, and no external 
scrotum or testes. Because of its low 
numbers, shrinking habitat, and genetic 
problems, this population could be 
extirpated in the near future. 

2. Eglin Air Force Base (AFB) and 
surrounding public lands in the western 
Florida panhandle include about 2,700 
sq km (667,000 ac). Eglin AFB contains 
1,680 sq km (414,960 ac) of usable bear 
habitat but only 722 sq km (178,334 ac) 
are considered of high quality (Cox et al. 
1994). Based on recent studies, it is 
estimated that 60 to 100 bears may 
occur on Eglin AFB. There are an 
estimated 6,641 sq km (1,640.327 ac) of 
additional land in the area where bears 
occasionally occur, and it is possible 
that numbers and distribution are 
greater than currently known; Cox et al. 
(1994) estimated that existing Eglin AFB 
and adjacent conservation lands could 
support as many as 150 to 210 bears, not . 
including conservation lands north of 
Interstate 10 (such as Blackwater State 
Forest) that appear to be suitable bear 
habitat but which may be severed from 
the Eglin population by the Interstate 
and U.S. 90. Cox et al. (1994) considered 
this population to be stable. 

Based on human population growth 
projections (Floyd et al. 1996), 
development in this area will continue 
to reduce and fragment bear habitat on 
private lands. Road mortality may be the 
greatest threat to this population; bears 
on Eglin AFB have large home ranges 
due to limited availability of preferred 
habitat and, therefore, may have to cross 
roads frequently (Carl Petrick, Natural 
Resources, Eglin AFB, pers. comm.). 
Dunbar et al. (1996) reported physical 
signs of inbreeding in this population, 
although recent bear captures have not 
detected such signs (Carl Petrick, 
Natural Resources, Eglin AFB, pers. 
comm.). We believe the Eglin AFB 
population is currently stable, but based 
on uneven habitat quality on occupied 
conservation lands and the probability 
of significant human population growth 
on adjacent private lands, management 
(e. g., occasional transfers of bears from 
another population) could be necessary 
in the future to keep the population 
viable. 

3. In the central Florida panhandle, 
bears occur primarily on the 
Apalachicola National Forest (NF) and 


adjacent conservation and private lands. 
The area includes 10,930 sq km 
(2,700,000 ac) of potential, mostly high 
quality bear habitat. Existing and 
projected acquisition of public lands 
will provide about 4,100 sq km (over 
1,000,000 ac) of secure habitat. While 
additional research is necessary to 
determine population size throughout 
this area, we estimate that it exceeds 
400 animals. 
Projected land use indicates that 
habitat alteration and human 
development will occur at slow rates, 
significant areas of private lands are 
expected to remain forested habitat 
through the foreseeable future. 
Considering the large contiguous area of 
conservation lands, the estimated 
number of bears present, the slow rate 
of human development, and the lack of 
substantial mortality, we believe the 
Apalachicola NF population is secure 
for the foreseeable future and may be 
able to expand into 6,000 sq km 
(1,482,000 ac) of apparently unoccupied 
habitat in the Big Bend area of Florida. 
4. A small bear population occurs in 
Citrus, Hernando, and Pasco Counties 
on the middle Gulf Coast of Florida, and 
is often referred to as the 
Chassahowitzka population. There are 
an estimated 850 sq km (209,950 ac) of 
potential habitat in the area, but only 
250 sq km (61,750 ac) are in public 
ownership. Less than 20 bears are 
believed to reside in this area. There are 
an additional 200 sq km (49,400 ac) of 
conservation lands along the 
Withlacoochee River, 100 sq km (24,700 
ac) in Pasco County, and 526 sq km 
(129,922 ac) in the Green Swamp area 
(another 626 sq km (154,622 ac) are 
proposed for acquisition there). While 
bear sightings are known from these 
areas, they are unlikely to maintain 
linkages with the Chassahowitzka area 
and none of these lands in the area are 
large enough to support a long-term bear 
population without management. The 
Chassahowitzka area is likely to have 
continued rapid human development 
with the consequent loss of forested 
lands and the expansion of roads. This 
indicates that the Chassahowitzka 
population is unlikely to persist into the 
foreseeable future. However, Cox et al. 
(1994) believed the Green Swamp area 
was Capable of supporting 24 to 48 
bears, and that such a population would 
have a fair chance of survival for very 
long periods (under favorable 
management conditions, possibly 
greater than 80 percent chance of 
survival for 200 years). The Commission 
intends to investigate the status of bears 
in the Green Swamp, and with 
management, a small population could. 
likely be maintained on these public 


lands. A self-sustaining bear population, 
however, does not appear likely in the 
Chassahowitzka area. 

5. The Ocala NF and the northeastern 
peninsula of Florida support 
populations of bears that were (and still 
are) connected, but the conservation 
situation is different for each area. The 
Ocala area includes about 8,935 sq km 
(2,207,000 ac) of high quality bear 
habitat, 2,223 sq km (549,000 ac) of 
which are nearly contiguous public 
conservation lands. Proposed 
acquisition projects would increase 
public lands in the Ocala NF area to 
2,600 sq km (642,000 ac). Wooding et al. 
(1994) estimated a minimum density of 
0.08 bears per sq km (0.2 bears per 
square mile (sq mi)) in the forest, and 
extrapolated this to a possible 
population size of 125 for the entire 
forest. Roof and Wooding (1996) studied 
bears in the vicinity of the wildlife 
underpass on State Route 46 south of 
Ocafa NF and estimated a density of 
0.53 bears sq km (0.28 bears per sq mi). 
The latter density observation leads us 
to believe that the estimate of 125 bears 
(Cox et al. (1994) for the Ocala NF is too 
low, and that several hundred bears 
occur on the forest and adjacent public 
conservation lands. Based on the fact 
that 2,600 sq km (642,000 ac) of 
protected habitat are projected to be 
available to bears in the future (2,223 sq 
km is already protected), and the high 
productivity of the area, the Service 
believes the Ocala black bear population 
will remain viable into the foreseeable 
future. 

Most bear habitat in the St. Johns area 
is on private commercial timber lands. 
Several public land holdings provide 
corridors for the Ocala population to 
reach private lands to the east, and the 
continued existence of bears in the St. 
Johns area probably depends on 
continued connection to the Ocala NF 
aree, In the southern St. Johns area, the 
Tosohatchee State Reserve and adjacent 
conservation lands total about 356 sq 
km (87,932 ac) and are believed to 
support a small bear population. 
Persistence of this population is also 
dependent on maintaining interchange 
with the rest of the St. Johns and Ocala 
areas. The northern St. Johns population 
extends into Duval County, nearly to 
Jacksonville. The metropolitan area is 
expanding rapidly from southern Duval 
County through St. Johns County and 
southward, making it unlikely that bears 
will persist in this area, particularly east 
of Interstate 95. The St. Johns area is 
most likely to retain bears if corridors 
are maintained with the Ocala 
population. Given the increased density 
of humans in this area, it is unlikely that 
effective connections can be maintained 
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in much of the area. Failing such 
connections, bear habitat will become 
increasingly fragmented, with bears 
ee ee in the St. Johns area. 

6. The Okefenokee National Wildlife 
Refuge (NWR), Osceola National Forest, 
and nearby lands support a large bear 
population. The area has about 5,872 sq 
km (about 1,500,000 ac) of occupied 
habitat and 4,395 sq km (about 
1,100,000 ac) of potentially occupied or 
suitable habitat (Commission 1993). 
About 2,532 sq km (625,404 ac) of 
primary bear range is protected in State 
and Federal ownership. Many timber 
lands surrounding the Okefenokee NWR 
provide important upland habitat for 
bears. Many of these areas are leased to 
local hunt clubs; the hunt clubs and 
landowners view the bears as an asset 
because of the interest in the Georgia 
hunt. Most of these lands are projected 
to remain in commercial timber 
production in the future. In Florida, 
losses of forested area are anticipated 
around the Jacksonville and Lake City 
areas, but these are on the periphery of 
the range and are not expected to affect 
the core population. 

Population density estimates range 
from 0.1 to 0.4 bears per sq km (0.259 
to 1.0 bears per sq mi) (Clark et al. 
unpublished data, Abler 1983). 
Population extrapolation, assuming a 
density of 0.25 bears per sq km (derived 
from the low range of Abler and mid- 
range of Clark), yields a conservative 
estimate of 630 bears for currently 
protected lands, and over 1,200 bears for 
all occupied habitat in the area. 

Based on the low human population 
in this area, the slow anticipated rate of 
development, and the large core of 
protected lands, this population is 
secure and should remain viable into 
the foreseeable future. 

7. In south Florida, bears are found on 
private and public lands in four 
counties in and near the Big Cypress 
Swamp, and in the vicinity of Highlands 
County to the north. There are an 
estimated 3,257 sq km (804,479 ac) of 
potential habitat (both public and 
private) in the Big Cypress area (Cox et 
al. 1994); about 3,393 sq km (838,071 
ac) of land in this area is included in 
Federal and State conservation lands, 
but only 2,706 sq km (666,900 ac) of this 
protected habitat is believed to be bear 
habitat. Projected conservation land 
acquisitions would bring the total 
protected land area to over 3,850 sq km 
(950,950 ac). This would encompass 94 
percent of the 3,257 km sq of bear 
habitat identified by Cox et al. (1994); 
83 percent (2,700 sq km) is currently in 
Federal and State conservation lands. 
Based on a density estimate of 0.12 
bears per sq km (.31 per sq mi) (Maehr 


1997), the Big Cypress area may support 
390 bears. The Highlands County area 
contains about 704 sq km (173,888 ac) 
of suitable habitat and only 44.5 sq km 
(10,992 ac) of protected lands, in three 
scattered areas, and could contain 85 
bears. 

Projected land use in this region 
includes urban development and citrus 
conversion. Based on past rates of forest 
conversion, most of the forested land in 
private ownership may be lost to 
development in the foreseeable future, 
both in the Highlands and Big Cypress 
areas. While the Highlands County 
population will lack sufficient area and 
connectivity to support a population, 
the Big Cypress population should 
remain secure and viable on public 
conservation lands into the foreseeable 
future. 

We believe that there are four viable 
Florida black bear populations, 
Apalachicola NF, Ocala NF, Okefenokee 
NWR-Osceola NF, and Big Cypress 
National Preserve, which are secure on 
public conservation lands, and will be 
maintained on those lands into the 
foreseeable future. These populations 
are distributed over most of the 
historical range of the species. 
Therefore, we conclude that habitat loss 
and fragmentation are not likely to 
cause the Florida black bear to become 
endangered in the foreseeable future 
over all or a significant portion of its 
range. 


B. Overutilization for Commercial, 
Recreational, Scientific, or Educational 
Purposes 


The Florida biack bear is a game 
species in Alabama, Georgia, and in the 
Apalachicola National Forest and Baker 
and Columbia counties in Florida. Bears 
in the remaining range in Florida are 
State-listed as threatened. There is 
currently no open season in Alabama 
and Florida. 

Georgia allows a 6-day hunt of the 
Florida black bear around the 
Okefenokee Swamp for three 
consecutive weekends in September and 
October and this year added a 3-day 
hunt in the Dixon Memorial Forest (part 
of the Okefenokee population) on 
December 3, 4, and 5. From 1988 to 
1997, 392 bears were legally killed, with 
a mean annual kill of 39 bears. Mean 
ages of males (4.7 years) and females 
(6.1 years) taken throughout the history 
of the hunt indicate a relatively old age 
distribution, and a sustainable hunt 
(Bunnell and Tait 1985, Garshelis 1990). 
Preliminary estimates indicate annual 
harvest rates of 10 to 13 percent, a level 
that should not cause a population 
decrease (J. Clark et al. University of 
Tennessee, unpublished data). 


Continued State monitoring of the hunt 
should ensure that excessive 
proportions of females are not taken and 
that excessive kills do not occur in years 
when failures of natural foods cause 
bears to leave Okefenokee NWR in 
unusually large numbers. Beginning in 
1992, the Georgia Department of Natural 
Resources implemented and continues 
to conduct annual bait station surveys to 
monitor the population. 

We do not consider the current legal 
hunt a threat to the continued existence 
of the Florida black bear, and conclude 
that this factor is not likely to cause the 
species to become endangered 
throughout all or a significant part of its 
range in the foreseeable future. 


C. Disease or Predation 


Southeastern black bears are known to 
host a variety of disease organisms; 
none of these seem to represent a 
serious problem (Davidson and Nettles 
1988). Disease in not known to be a 
factor in the decline of the Florida black 
bear. This species has few natural 
enemies; predation is not a threat. These 
factors are not a threat to the Florida 
black bear now or in the foreseeable 
future. 


D. The Inadequacy of Existing 
Regulatory Mechanisms 


The Alabama Department of 
Conservation and Natural Resources 
(Division of Game and Fish), Florida 
Game and Fresh Water Fish 
Commission, and Georgia Department of 
Natural Resources (Wildlife Resources 
Division) have authority and 
responsibility for the management of the 
Florida black bear in their respective 
States. Their capabilities include the 
regulation of hunting and take (illegal 
killing), management of State wildlife 
management areas, law enforcement, 
research, and conservation and 
educational activities relating to the 
Florida black bear. We believe the 
authority and interest of these agencies 
are sufficient to monitor the status of the 
Florida black bear on the four major 
populations on public lands. The 
Federal and State protection afforded on 
the four primary public land areas will 
be adequate to ensure the continued 
existence of bears. The agencies are able 
to move bears if necessary, and, in the 
case of Florida, may help maintain the 
bear on one or possibly two additional 
areas of public lands (Eglin Air Force 
Base and possibly the Green Swamp) 
where occasional translocations may be 
necessary. 

We oe there are currently 
adequate levels of protection and 
management authority to ensure the 
survival of the Florida black bear on the 
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four major public land areas through the 
foreseeable future, through the existing 
authority of the U.S. Forest Service, the 
National Park Service, the Service’s 
National Wildlife Refuge System, and 
State and other conservation land 
managers. 

Federal protection against illegal trade 
in bears or bear parts (e.g., gall bladders 
and claws) that crosses State lines is 
available through the Lacey Act. Such 
take is not currently known to be a 
significant problem (see discussion 
below). 


E. Other Natural or Manmade Factors 
Affecting Its Continued Existence 


Poaching is a potential threat to the 
Florida black bear, including kills of 
nuisance bears, hunting out of season, 
and killing of bears for commercially 
valuable parts such as claws and gail 
bladders. Currently, directed poaching 
of Florida black bears for parts appears 
to be absent or undetectable. Ongoing 
work in the Okefenokee NWR-Osceola 
NF area, for example, has not identified 
a significant level of poaching or illegal 
killing of black bears (Kasbohm and 
Bentzien 1998). Further, poaching and 
illegal kill are not known to be 
significant mortality factors for other 
Florida black bear populations. 

Road-kills are a mortality factor for 
the Florida black bear throughout its 
range. Following the cessation of the 
legal hunt in Florida after the 1993- 
1994 season, the main mortality factor 
in the Apalachicola NF area may be 
road-kills. At least 81 bears were killed 
in vehicle collisions from 1976 to 1995 
in and near to Apalachicola NF. 
However, road-kill mortality at current 
levels seems unlikely to negatively 
affect the overall Apalachicola bear 
population due to the slow rate of 
human population growth in the area 
and large areas of forested lands that are 
expected to remain intact. In the Ocala 
population, 187 road-killed bears were 
recorded from 1976 to 1995. As in other 
parts of the State, this mortality rate has 
increased in the last few years, with 35 
percent of all the road-kills occurring 
from 1993 to 1995. Expansion of State 
Routes 40, 44, and 46 may lead to higher 
mortality, reduce the number of bears in 
the vicinity of these roads, and tend to 
isolate black bears to fragments of the 
Ocala NF. Although road-kills represent 
a significant mortality factor for this 
population, annual mortality rates 
calculated for this population, based on 
radiotelemetry studies (Wooding and 
Hardisky 1994, Roof and Wooding 
1996), were less than those for most bear 
populations examined in the eastern 
United States (Bunnell and Tait 1985). 
A wildlife underpass was installed on 


State Route 46 in 1994 and appears to 
have been effective in reducing road- 
kills (Roof and Wooding 1996). 
According to Lande and Barrowclough 
(1987), a subdivided population can be 
considered approximately panmictic 
(random mating occurring throughout 
the population) if separate colonies 
exchange on the order of one or more 
migrants (bears in this case) per 
generation. The abundance and 
movements of bears in and near Ocala 
NF (Roof and Wooding 1996) make it 
unlikely that this level of migration 
would be prevented in the foreseeable 
future. Therefore, it appears unlikely 
that the Ocala population would 
become genetically isolated due to road 
widening. 

Road-kills in the Big Cypress and 
Highlands County areas totaled 76 and 
27 bears, respectively, from 1976 to 
1995 with 80 percent occurring before 
1993. This mortality rate may have been 
alleviated by the establishment of 24 
wildlife underpasses on Interstate 75 
and two on State Route 29 in Collier 
County (Gilbert and Wooding 1996). 

We conclude that neither illegal 
killing of black bears nor road mortality 
is likely to cause the Florida black bear 
to become endangered throughout all or 
a significant portion of its range in the 
foreseeable future. 

A basic question in assessing the 
conservation status of these populations 
is the likelihood of their persisting into 
the foreseeable future. Many factors 
affecting population dynamics and the 
chance of extinction are uncertain, i.e., 
due to chance or random events. 
Demographic uncertainty, 
environmental variability, and genetic 
uncertainty are primary threats to 
vertebrate populations. Demographic 
uncertainty results from random events 
in the survival and reproduction of 
individuals. Environmental uncertainty 
is due to random or unpredictable 
changes in weather, food supply, and 
the populations of competitors, 
predators, and parasites, etc.; and 
natural catastrophes occurring at 
random intervals. Genetic uncertainty or 
random changes in genetic make-up 
may occur due to the founder effect (the 
principle that the founders of a new 
population carry only a random fraction 
of the genetic diversity of the parent 
population), genetic drift (random gene 
frequency changes in a small population 
due to chance), or inbreeding (Shaffer 
1987). 

Minimum viable population modeling 
(Soulé 1987) is a predictive tool to 
assess the potential fate of a population 
by predicting the probability of its 
persistence for a specific time, based on 
demographic characteristics of the 


species and incorporating 
environmental variability as described 
above. Cox et al. (1994) used such 
simulations to predict the probability of 
persistence of the Florida black bear, 
under varying environmental conditions 
(favorable, moderate, and unfavorable), 
for 200 years. The model assumed that 

a catastrophic event lowering 
reproduction by 40 percent would 
occur, on average, every 25 years. 
Simulations indicated that a population 
of about 60 bears under favorable 
conditions would have a 95 percent 
chance of persistence for 200 years. This 
probability of persistence would require 
100 bears under moderate 
environmental conditions and 130 bears 
under unfavorable conditions. 

Based on data from stock breeders, 
Franklin (1980) recommended a 
minimum effective population size of 50 
individuals as a threshold above which 
the population would maintain 
acceptably low levels of inbreeding for 
many generations, but that 500 might be 
required to maintain typical levels of 
heritable variation. Effective population 
size (the size of an ideal population that 
would undergo the same amount of 
random genetic drift as the actual 
population) is always less than the size 
of a breeding population. Cox e? al. 
(1994) estimated that an effective 
population sizeof 50 for the Florida 
black bear would require a total 
population of 75 to 130. They 
recommended a general goal of ten 
secure populations of at least 200 
individuals for rare vertebrates, with 
conservation areas of 2,000 to 4,000 sq 
km recommended for bears. Given the 
large amount of relatively undeveloped 
land required to support such 
populations, it appears unlikely that 
this goal can be achieved within the 
historical range of the Florida black 
bear. There are currently four 
populations on public conservation 
lands, distributed widely over the 
historical range, that meet the above 
criteria for population size and size of 
conservation area. Cox et al. (1994) 
indicated that habitat persistence of 
wildlife populations was more 
dependent on appropriate management 
than population size. Natural resource 
management of significant conservation 
lands supporting Florida black bears is 
discussed below. 

Current natural resource management 
on Eglin AFB includes the maintenance 
of habitat diversity and includes 
prescribed burning to maintain natural 
ecological conditions, uneven aged 
stands, replacement of sand pine when 
it has invaded longleaf pine 
communities, and maintenance of 
riparian and forested wetlands on which 
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bears depend (Department of the Air 
Force 1993). This management is 
expected to be compatible with the 
continued existence of bears, although 
the limited bear population size may 
require augmentation in the future. 

he USDA Forest Service Land and 
Resource Management Plan (Plan) for 
National Forests in Florida, covering 
lands which make up most core bear 
conservation lands, is expected to be 
compatible with the continued 
maintenance of bears at current levels 
(U.S. Forest Service 1998). The main 
land management practices in the Plan 
are prescribed burning and timber 
management. One of the Plan’s goals is 
to maintain or restore ecosystem 
composition, structure, and function 
within the natural range of variability. 
Meeting this goal should ensure that 
silvicultural practices are compatible 
with maintaining bears on the National 
Forests. Specific management activities 
include thinning of young pine 
plantations, initiation of uneven-aged 
management, and sand pine clearcuts. 
Hardwoods will be left to supply mast 
(nuts and fruits of forest trees). 
Prescribed fire will emphasize growing- 
season burns. These measures are 
predicted to increase forage and acorn 
availability for bears. Most road activity 
is expected to be maintenance and 
reconstruction of existing Forest Service 
coads. Cross-country travel will be 
limited to pedestrians and horse riders. 

The Big Cypress National Preserve 
management goals are to preserve the 
watershed and its natural flora and 
fauna, through prescribed burning, the 
control of exotic plants, and the 
restoration of hydrology (National Park 
Service 1991). This management is 
expected to be compatible with the 
continued existence of the bear. 

On National Wildlife Refuges, 
management goals include ecosystem 
management for the maintenance of 
diverse natural habitats for a variety of 
wildlife. The forestry and burning 
practices plans of Okefenokee and 
Florida Panther NWRs are expected to 
continue providing good bear habitat 
into the foreseeable future. 

Based on projected compatible habitat 
management for bears on core habitat 
areas, these lands are predicted to 
continue providing secure bear habitat 
into the foreseeable future. 

The Florida black bear, in comparison 
to bears not federally protected in other 
parts of the southeast, is similar in 
population size and total secure habitat. 
The recovery criteria for the federally 
threatened Louisiana black bear (Ursus 
americanus luteolus) (U.S. Fish and 
Wildlife Service 1995) calls for two 
viable subpopulations linked by a 


corridor, with long-term protection of 


the habitat. In contrast, the Florida black 


bear currently has four stable 
populations on conservation lands that 
have long-term protection. 
Finding 

We have reviewed the petition, 1998 
status review, available literature, and 
other information. After reviewing the 
best scientific and commercial 
information available, we conclude that 
the continued existence of the Florida 
black bear is not threatened by any of 
the five factors alone or in combination. 
We find, therefore, that the Florida 
black bear is not endangered nor likely 
to become endangered within the 
foreseeable future throughout all or a 
significant portion of its range and that 
listing as threatened or endangered is 
not warranted. 


References Cited 
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and Plants; 90-Day Finding for a 
Petition to Delist the Squirrel Chimney 
Cave Shrimp 


AGENCY: Fish and Wildlife Service, 
Interior. 


ACTION: Notice of 90-day petition 
finding. 


SUMMARY: The Fish and Wildlife Service 
announces a 90-day finding for a 
petition to delist the Squirrel Chimney 
cave shrimp (Palaemonetes cummingi) 
under the Endangered Species Act of 
1973, as amended. We find that the 
petition does not present substantial 
scientific or commercial information 
indicating that delisting this Florida 


species due to extinction may be 
warranted. 


DATES: The finding announced in this 
document was made on November 25, 
1998. 


ADDRESSES: Those having questions, 
comments, or information concerning 
this petition may send them to the Field 
Supervisor, U.S. Fish and Wildlife 
Service, 6620 Southpoint Drive South, 
Suite 310, Jacksonville, Florida 32216. 
The petition finding, supporting data, 
and comments are available for 
inspection, by appointment, during 
normal business hours at the above 
address. 


FOR FURTHER INFORMATION CONTACT: Mr. 
John F. Milio at the above address or 
telephone 904/232-2580, ext. 112. 


SUPPLEMENTARY INFORMATION: 
Background 


Section 4(b)(3)(A) of the Endangered 
Species Act (Act) of 1973, as amended 
(16 U.S.C. 1531 et seq.), requires that we 
make a finding on whether a petition to 
list, delist, or reclassify a species 
presents substantial scientific or 
commercial information demonstrating 
that the petitioned action may be 
warranted. To the maximum extent 
practicable, we will make the finding 
within 90 days of receipt of the petition, 
and promptly publish the finding in the 
Federal Register. Following a positive 
finding, we must promptly commence a 
status review of the species. 

The processing of this petition 
conforms with our current listing 
priority guidance for fiscal years 1998 
and 1999, published in the Federal 
Register on May 8, 1998 (63 FR 25502). 
The guidance gives highest priority 
(Tier 1) to processing emergency rules to 
add species to the Lists of Endangered 
and Threatened Wildlife and Plants 
(Lists); second priority (Tier 2) to 
processing final determinations on 
proposals to add species to the Lists, 
processing new proposals to add species 
to the Lists, processing administrative 
findings on petitions (to add species to 
the Lists, delist species, or reclassify 
listed species), and processing a limited 
number of proposed or final rules to 
delist or reclassify species; and third 
priority (Tier 3) to processing proposed 
or final rules designating critical habitat. 
Processing of this petition is a Tier 2 
action. 

The Florida Game and Fresh Water 
Fish Commission (GFC) submitted the 
petition, dated August 5, 1997, which 
we received on August 8, 1997. We have 
made a 90-day finding on this petition 
to delist the Squirrel Chimney cave 
shrimp, Palaemonetes cummingi. 


| 
| 

| 


Federal Register/Vol. 63, No. 235/Tuesday, December 8, 1998/ Rules and Regulations 


67619 


Palaemonetes cummingi is a very rare 
species, with no more than a dozen 
collections (Chace 1954, Dobkin 1971, 
Franz 1994b) recorded between its 
discovery in 1953 (Chace 1954) and last 
observation in 1973 (Franz 1994b). All 
collections and observations occurred at 
Squirrel Chimney Cave (Franz 1994a). 
Squirrel Chimney Cave is a partially 
water-filled, solution cavity located on 
private land near Gainesville, Alachua 
County, Florida (Franz 1994a). Surveys 
to confirm the species continued 
existence at Squirrel Chimney Cave 
(Morris and Butt 1992, Franz 1994b) and 
to locate specimens at other nearby 
underground sites (Franz et al. 1994) 
were unsuccessful. We listed P. 
cummingi as a threatened species on 
June 21, 1990 (55 FR 25588). 

The petition contends that the failure 
to locate the species during a two-year 
(1994-1996) status survey, supports its 
removal from the List of Endangered 
and Threatened Wildlife. The status 
survey included Squirrel Chimney and 
four additional underground aquatic 
sites (Doonan 1997). Except for a 2.5 
meter (8 foot) drop in water level, 
physical conditions at Squirrel Chimney 
remained relatively unchanged since 
Hobbs (1942) discovered the site in the 
early 1940’s. Chemical] analysis of water 
samples revealed good overall water 
quality. The survey confirmed the 
continued presence of redeye chub 
(Notropis harperi) in Squirrel Chimney 
Cave. Morris and Butt (1992) first 
documented this small, predatory fish 
within that locality. Its presence may be 
the result of a natural colonization 
through underwater passageways linked 
to other underground sites. Since the 
chub is capable in lab situations of 
eating other crustacea the size of 
Palaemonetes cummingi larvae (L. 
Straub, U.S. Geological Survey, 
Biological Resources Division, pers. 
comm., 1997, in Doonan 1997), the 
survey report suggested that this fish 
may be responsible for the apparent 
absence of the shrimp from Squirrel 
Chimney Cave. Based on survey results 
and analyses, the GFC report indicated 
that P. cummingi may be extinct. The 
GFC acknowledges that this assessment 
is not conclusive, because it only 
surveyed a small percentage of potential 
habitat and it omitted two high priority 
sites from its survey. 

We have reviewed the petition, its 
supporting information, information in 
our files, other available literature, and 
consulted with species and habitat 
experts. Using the best scientific and 
commercial information available, we 
find that the petition does not present 
substantial information indicating that 


delisting this species due to extinction 
may be warranted. 

We base our finding on the 
inadequacy of existing information on 
the Squirrel Chimney cave shrimp and 
its habitat. The GFC status survey does 
not include a number of underground 
sites the GFC rated as ecologically 
similar to and within about 8 kilometers 
(5 miles) of Squirrel Chimney. These 
sites are part of the Newberry Limestone 
Plain and characteristic of the karst 
(limestone) topography of that area 
(Williams et al. 1977). Connections 
among underground features occur 
frequently in karst topography (Doonan 
1997). The emergence of redeye chub in 
Squirrel Chimney and its presence at 
other nearby underground sites suggest 
that fissures found at Squirrel Chimney 
actually may represent underwater 
connections to those other sites (Doonan 
1997). Such passageways may shelter 
Squirrel Chimney cave shrimp and also 
provide for their dispersal. In addition, 
the extreme rarity of P. cummingi and 
lack of life history information suggest 
that its detection requires extensive 
sampling (N. Burkhead, U.S. Geological 
Survey, in litt. 1997). We believe the 
number of visual and trap samples taken 
during the GFC survey at sites other 
than Squirrel Chimney were too small to 
provide an accurate assessment of the 
species’ status at those sites. 

We continue to seek new information 
on the Squirrel Chimney cave shrimp’s 
biology, ecology, distribution, and 
habitat, as well as threats to its survival. 
Such information will enable us to work 
with the GFC to correctly assess the 
species’ status and make the best 
recommendations and decisions 
regarding its conservation, recovery, and 
possible reclassification. We encourage 
interested parties to send any 
comments, data, or other information 
involving P. cummingi and its habitat to 
our Jacksonville Field Office listed in 
the ADDRESSES section of this notice. 
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Conditional Approval of Tungsten- 
Matrix Shot as Nontoxic for the 1998— 
99 Season 


AGENCY: Fish and Wildlife Service, 
Interior. 


ACTION: Final rule. 


SUMMARY: The U.S. Fish and Wildlife 
Service (Service) amends Section 
20.21(j) to grant temporary conditional 
approval of tungsten-matrix shot as 
nontoxic for the 1998-99 migratory bird 
hunting season only, except in the 
Yukon-Kuskokwim (Y-K) Delta, Alaska, 
while chronic toxicity/reproductive 
testing is being completed. Tungsten- 
matrix shot has been submitted for 
consideration as nontoxic by Kent 
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Cartridge Manufacturing Company, Ltd. 
(Kent), of Kearneysville, West Virginia. 
DATES: This rule takes effect 
immediately upon publication on 
December 8, 1998. 

ADDRESSES: Copies of the EA are 
available by writing to the Chief, Office 
of Migratory Bird Management (MBMO), 
U.S. Fish and Wildlife Service, 1849 C 
Street, NW., ms 634—ARLSQ, 
Washington, DC 20240. The public may 
inspect comments during normal 
business hours in room 634, Arlington 
Square Building, 4401 N. Fairfax Drive, 
Arlington, Virginia. 

FOR FURTHER INFGRMATION CONTACT: 
Robert J. Blohm, Acting Chief, or James 
R. Kelley, Jr., Wildlife Biologist, Office 
of Migratory Bird Management (MBMO), 
(703) 358-1714. 

SUPPLEMENTARY INFORMATION: Since the 
mid-1970s, the Service has sought to 
identify shot that does not pose a 
significant toxic hazard to migratory 
birds or other wildlife. Currently, only 
steel and bismuth-tin shot are approved 
by the Service as nontoxic. On October 
7, 1998 tungsten-iron (63 FR 54015) and 
tungsten-polymer (63 FR 54021) shot 
were given temporary conditional 
approval for the 1998-99 hunting 
season. Compliance with the use of 
nontoxic shot has increased over the last 
few years. The Service believes that this 
level of compliance will continue to 
increase with the availability and 
approval of other nontoxic shot types. 
The Service is eager to consider these 
other materials for approval as nontoxic 
shot. 

The revised procedures for approving 
nontoxic shot (50 CFR 20.134) consist of 
a three-tier process whereby existing 
information can minimize the need for 
full testing of a candidate shot. 
However, applicants still carry the 
burden of proving that the candidate 
shot is nontoxic. By developing the new 
approval procedure, it was the Service’s 
intent to discontinue the practice of 
granting temporary conditional approval 
to candidate shot material. However, the 
application by Kent was initiated prior 
to implementation of the new protocol. 
To date, scientific information 
presented in the application suggests 
that tungsten-matrix is nontoxic under 
conditions for the proposed shot 
configuration. Therefore, the Service 
will grant temporary conditional 
approval for the 1998-99 hunting 
season only. Final approval will not be 
granted until chronic toxicity/ 
reproductive testing is successfully 
completed and the results are reviewed 
and approved by the Director. 

Kent’s original candidate shot was 
fabricated from what is described in 


their application as ‘‘* * * a mixture of 
powdered metals in a plastic matrix 
whose density is comparable to that of 
lead. All component metals are present 
as elements, not compounds. Tungsten- 
matrix pellets have specific gravity of 
9.8 g/cm? and is composed of 88 percent 
tungsten, 4 percent nickel, 2 percent 
iron, 1 percent copper, and 5 percent 
polymers by mass” (63 FR 30044; June 
2, 1998). After consultation with the 
Service, Kent subsequently changed the 
composition of their shot and removed 
several metal components. The new 
shot material being considered has a 
density of 10.7 g/cm? and is composed 
of approximately 95.9 percent tungsten 
and 4.1 percent polymers. 

Kent’s anal application includes a 
description of the reformulated 
tungsten-matrix shot, a toxicological 
report (Thomas 1997), and results of a 
30-day dosing study of the toxicity of 
the original formulation in game-farm 
mallards (Wildlife International, Ltd. 
1998). The toxicological report 
incorporates toxicity information (a 
synopsis of acute and chronic toxicity 
data for mammals and birds, potential 
for environmental concern, and toxicity 
to aquatic and terrestrial invertebrates, 
amphibians and reptiles) and 
information on environmental fate and 
transport. The toxicity study is a 30-day 
dosing test to determine if the original 
candidate shot poses any deleterious 
effects to game-farm mallards. This will 
meet the requirements for Tier 2, as 
described in 50 CFR 20.134(b)(3). 
Because the re-formulated shot contains 
no new components, and in fact has had 
components removed, the Service 
determined that testing of the 
reformulated shot in the form of a new 
30-day dosing study was not necessary. 

Toxicity There is 
considerable difference in the toxicity of 
soluble and insoluble compounds of 
tungsten. Elemental tungsten, which is 
the material used in this shot, is 
virtually insoluble and is therefore 
expected to be relatively nontoxic. Even 
though most toxicity tests reviewed 
were based on soluble tungsten 
compounds rather than elemental 
tungsten (while the toxicity of the 
polymers is negligible due to its 
insolubility), there appears to be no 
basis for concern of toxicity to wildlife 
for tungsten-matrix shot (metallic 
tungsten and polymers) via ingestion by 
fish, birds, or mammals (Wildlife 
International Ltd., 1998; Bursian et al., 
1996; Gigiema, 1983; Patty, 1981; 
Industrial Medicine 1946; Karantassis 
1924). 

Environmental Fate and Transport: 
Tungsten is insoluble in water and, 
therefore, not mobile in hypergenic 


environments. Tungsten is very stable in 
acids and does not easily complex. 
Preferential uptake by plants in acid soil 
suggests that uptake of tungsten in the 
anionic form is associated with tungsten 
minerals rather than elemental tungsten 
(Kabata-Pendias and Pendias 1984). 

Environmental Concentrations: 
Calculation of the estimated 
environmental concentration (EEC) of 
tungsten in a terrestrial ecosystem is 
based on 69,000 shot per hectare (Pain 
1990), assuming complete erosion of 
material in 5 cm of soil. The EECs for 
tungsten and the 2 polymers in soil are 
25.7 mg/kg, 4.2 mg/kg, and 0.14 mg/kg, 
respectively. Calculation of the EEC in 
an aquatic ecosystem assumes complete 
erosion of the shot in one cubic foot of 
water. The EECs in water for tungsten 
and the 2 polymers are 4.2 mg/L, 0.2 
mg/L, and 0.02 mg/L, respectively. 
Tungsten-matrix shot is considered 
insoluble and is stable in basic, neutral, 
and mildly acidic environments. 
Therefore, erosion of shot is expected to 
be minimal, and adverse effects on biota 
are not expected to occur. 

Effects on Birds: An extensive 
literature review provided information 
on the toxicity of elemental tungsten to 
waterfowl and other birds. Ringelman et 
al. (1993), orally dosed 20 8-week-old 
game-farm mallards with 12-17 (1.03g) 
tungsten-bismuth-tin (TBT) pellets and 
monitored them for 32 days for evidence 
of intoxication. No birds died during the 
trial, gross lesions were not observed 
during the postmortem examination, 
histopathological examinations did not 
reveal any evidence of toxicity or tissue 
damage, and tungsten was not 
detectable in kidney or liver samples. 
The authors concluded that TBT shot 
presented virtually no potential for 
acute intoxication in mallards. 

Kraabel et al. (1996) assessed the 
effects of embedded TBT shot on 
mallards and concluded that TBT was 
not acutely toxic when implanted in 
muscle tissue. Inflammatory reactions to 
TBT shot were localized and had no 
detectable systemic effects on mallard 
health. 

Nell et al. (1981) fed laying hens 
(Gallus domesticus) 0.4 or 1 g/kg 
tungsten in a commercial mash for five 
months to assess reproductive 
performance. Weekly egg production 
was normal and hatchability of fertile 
eggs was not affected. Exposure of 
chickens to large doses of tungsten 
either through injection or by feeding, 
resulted in an increased tissue 
concentration of tungsten and a 
decreased concentration of 
molybdenum (Nell et al. 1981). The loss 
of tungsten from the liver occurred in an 
exponential manner with a half-life of 
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27 hours. The alterations in 
molybdenum metabolism seemed to be 
associated with tungsten intake rather 
than molybdenum deficiency. Death 
due to tungsten occurred when tissue 
concentrations increased to 25 mg/g 
liver. At that concentration, xanthine 
dehydrogenase activity was zero. 

The two plastic polymers used in 
tungsten-matrix shot act as a physical 
matrix in which the tungsten is 
distributed as ionically-bound fine 
particles. Most completely polymerized 
nylon materials are physiologically 
inert, regardless of the toxicity of the 
monomer from which they are made 
(Peterson, 1977). A literature review did 
not reveal studies in which either of the 
two polymers were evaluated for 
toxicity in birds. Montgomery (1982) 
reported that feeding Nylon 6 to rats at 
a level of 25 percent of the diet for 2 

weeks caused a slower rate of weight 
- gain, presumably due to a decrease in 
food consumption and feed efficiency. 
However, the rats suffered no anatomic 
injuries due to the consumption of 
nylon. 

Kent’s 30-day dosing study on the 
original formulation (Wildlife 
International Ltd., 1998) included 4 
treatment and 1 control group of game- 
farm mallards. Treatment groups were 
exposed to 1 of 3 different types of shot: 
8 #4 steel, 8 #4 lead, or 8 #4 tungsten- 
matrix; whereas the control group 
received no shot. The 2 tungsten-matrix 
treatment groups (1 group deficient diet, 
1 group balanced diet) each consisted of 
16 birds (8 males and 8 females); 
whereas remaining treatment and 
control groups consisted of 6 birds each 
(3 males and 3 females). All tungsten- 
matrix-dosed birds survived the test and 
showed no overt signs of toxicity. or 
treatment-related effects on body 
weight. There were no differences in 
hematocrit or hemoglobin concentration 
between the tungsten-matrix treatment 
group and either the steel shot or 
control groups. No histopathological 
lesions were found during gross 
necropsy. In general, no adverse effects 
were seen in mallards given 8 #4 size 
tungsten-matrix shot and monitored 
over a 30-day period. Tungsten was 
found to be below the limit of detection 
in all samples of femur, gonad, liver, 
and kidney from treatment groups. 

Based on the results of the 
toxicological report and the toxicity test 
of the original shot formulation (Tier 1 
and 2), the Service concludes that 
tungsten-matrix shot, (approximately 
95.9 percent tungsten and 4.1 percent 
polymer, by weight with <1 percent 
residual lead), does not appear to pose 
a significant danger to migratory birds 
or other wildlife and their habitats. 


However, the Service has some concern 
that absorption of tungsten into the 
femur, kidney, and liver, as noted in a 
separate study on mallards, could 


. potentially affect the spectacled eider 


(Somateria fischeri); a species already 
subject to adverse weather, predation, 
and lead poisoning on the Yukon- 
Kuskokwim (Y—K) Delta, Alaska. Until 
chronic toxicity/reproductive testing 
has been successfully completed and 
the Service has reviewed and approved 
the results, tungsten-matrix shot cannot 
be ~ ah for the Y—K Delta. 

The first condition of approval is 
toxicity testing. Candidate materials not 
approved under Tier 1 and/or 2 testing 
are subjected to standards of Tier 3 
testing. The scope of Tier 3 includes 
chronic exposure under adverse 
environmental conditions and effects on 
reproduction in game-farm mallards, as 
outlined in 50 CFR 20.134 (b)(4)(i)(A 


and B) (Tier 3), and in consultation with - 


the Service’s Office of Migratory Bird 
Management and the U.S. Geological 
Survey’s Division of Biological 
Resources. This study includes 
assessment of long-term toxicity under 
depressed temperature conditions using 
a nutritionally-deficient diet, as well as 
a moderately long-term study that 
includes reproductive assessment. The 
tests require the applicant to 
demonstrate that tungsten-matrix shot is 
nontoxic to waterfowl and their 

The second condition of final 
unconditional approval is testing for 
residual lead levels. Any tungsten- 
matrix shot with lead levels equal to or 
exceeding 1 percent will be considered 
toxic and, therefore, illegal. In the 
Federal Register of August 18, 1995 (60 
FR 43314), the Service indicated that it 
would establish a maximum level for 
residual lead. The Service has 
determined that the maximum 
environmentally acceptable level of lead 
in any nontoxic shot is trace amounts of 
<1 percent and has incorporated this 
requirement (50 CFR 20.134(b)(5)) in the 
December 1, 1997, final rule (62 FR 
63608). Kent documented that tungsten- 
matrix shot has no residual lead levels 
equal to or exceeding 1 percent. 

The third condition of final 
unconditional approval involves 
enforcement. In the August 18, 1995 
Federal Register (60 FR 43314), the 
Service indicated that final 
unconditional approval of any nontoxic 
shot would be contingent upon the 
development and availability ofa 
noninvasive field testing device. This 
requirement was incorporated into 
regulations at 50 CFR 20.134(b)(6) in the 
December 1, 1997, final rule (62 FR 
63608). A noninvasive field testing 


device is under development to separate 
tungsten-matrix shot from lead shot. 
Tungsten-matrix shot cannot be drawn 
to a magnet as a simple field detection 
method. The Service incorrectly stated 
in the proposed rule of October 19, 
1998, that tungsten-matrix was magnetic 
(63 FR 55842). 

In summary, this rule amends 50 CFR 
20.21(j) by temporarily approving 
tungsten-matrix shot as nontoxic for the 
1998-99 migratory bird hunting season 
throughout the United States, except for 
the Y—-K Delta in Alaska. It is based on 
the request made to the Service by Kent 
Cartridge on September 18, 1997 
(subsequently modified), the 
toxicological reports, and the acute 
toxicity studies. Results of the 
toxicological report and 30-day toxicity 
test undertaken for Kent Cartridge 
indicate the apparent absence of any 
deleterious effects of tungsten-matrix 
shot when ingested by captive-reared 
mallards or to the ecosystem. Final 
unconditional approval of tungsten- 
matrix shot as nontoxic for the entire 
U.S. will not be considered until all 
required chronic toxicity/reproductive 
tests have been successfully completed 
and the results are reviewed and 
approved by the Director. 


Public Comments and Responses 


The October 19, 1998, proposed rule 
published in the Federal Register (63 
FR 55840) invited public comments 
fron interested parties. The closing date 
for receipt of all comments was 
November 18, 1998. During this 30-day 
comment period, the Service received 
eight comments. 

The California Waterfowl Association 
strongly supported the proposed 
temporary approval of tungsten-matrix 
shot for the 1998-99 season. They 
believed that temporary approval of 
tungsten-matrix shot was an important 
step to address concerns relating to 
efforts to reduce unnecessary crippling 
of waterfowl through development of 
more effective nontoxic shot materials. 

The Wildlife Legislative Fund of 
America encouraged the Service to 
approve tungsten-matrix shot for the 
1998-99 season. They believe that 
approval of tungsten-matrix would help 
fulfill the objective of making lead shot 
substitutes available to hunters. 

The International Association of Fish 
and Wildlife Agencies supported 
temporary and conditional approval of 
tungsten-matrix shot for the 1998-99 
season. They acknowledged that final 
approval is pending successful 
completion of further testing. 

The Wisconsin Department of Natural 
Resources (Wisconsin) supported 
temporary approval of tungsten-matrix 
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provided there is no scientific evidence 
that indicates it is toxic to waterfowl or 
the environment. However, Wisconsin 
expressed concern about the timing of 
the proposed and final rules and the 
confusion that it creates for hunters. 
They encouraged the Service to initiate 
publication of rules concerning 
nontoxic shot before August 1 to allow 
ewe planning by States. 

The National Rifle Association urged 
the Service to temporarily approve 
tungsten-matrix shot for the remainder 
of the 1998-99 season. They further 
expressed their support of research and 
development of ballistically efficient 
nontoxic shot ammunition. 

The WILDFOWL.NET organization 
expressed concern that the Service has 
not taken steps to approve tungsten- 
matrix shot in a prompt manner. They 
questioned why the Service could not 
approve a generic tungsten shotload, in 
a manner similar to steel shot. Finally, 
they inquired whether the Service 
intends to either arrest and/or cite 
waterfowl] hunters that use tungsten- 
matrix shot prior to granting final 
approval of the shot. 

Kent Cartridge Company (Kent) 
supported prompt conditional approval 
of tungsten-matrix shot for the 1998-99 
waterfowl hunting season. They stated 
that they fully intend to complete 
chronic toxicity/reproductive testing on 
tungsten-matrix shot that is required 
before final approval can be considered. 
Kent pointed out that the concentration 
of lead in their shot is below the 1 
percent level that the Service has 
stipulated for nontoxic shot. 
Furthermore, they indicated that 
noninvasive field testing equipment for 
detecting tungsten-matrix shot is 
expected to be available shortly. 

The Federal Cartridge Company 
(Federal) noted that a complete 
description of candidate shot materials 
must be submitted to the Director, and 
that a complete description of tungsten- 
matrix shot was not published in the 
Federal Register. Federal also 
questioned whether the 2 percent iron, 
referenced in the initial application, was 
removed from the candidate shot as it 
was not mentioned in the October 19 
proposed rule description. Lastly, 
Federal questioned whether tungsten- 
matrix shot could be drawn to a magnet 
as a field test method. 

Service Response: Regarding the 
timing of the rulemaking, the Service 
recognizes the information 
dissemination problems caused by 
conditionally approving tungsten-matrix 
shot at this time. However, the Service 
acts on nontoxic shot applications as 
they are received. Therefore, when 
applications are approved, either 


conditionally or permanently, the 
Service proceeds with the application 
process regardless of the timing of 
hunting seasons. Because Kent’s 
application was being treated under the 
old nontoxic shot approval process, 
which provided for conditional 
approval, the Service decided to 
proceed with this rulemaking. Providing 
another nontoxic shot option for 
hunting waterfowl and coots likely will 
improve hunter compliance, thereby 
reducing the amount of lead shot in the 
environment. 

Regarding the assertion that the 
Service has not processed temporary 
approval of tungsten-matrix shot in a 
prompt manner, we stress that the 
Service made every attempt to process 
Kent’s application as quickly as 
possible. 

Regarding the question of whether 
approval can be given for generic 
tungsten shots, we point out that for the 
three tungsten shot applications 
currently being processed by the Service 
(tungsten-iron, tungsten-polymer, and 
tungsten-matrix), no data has been 
submitted on the required chronic 
toxicity/reproductive tests. Without 
such information, it would not be 
prudent to approve a generic tungsten 
shot type. The revised test protocol for 
nontoxic approval procedures (50 CFR 
20.134) published in the Federal 
Register on December 1, 1997 (62 FR 
63608) established a three-tier approval 
process. The system has three tiers, with 
each tier enhancing the information 
base on the candidate material. Those 
candidate materials where appropriate 
background information, toxicological 
data, ecological risk assessment, and 
reproductive effects information are 
available demonstrating the candidate 
material to be benign may receive 
nontoxic approval. Applications for 
nontoxic approval of candidate shots 
submitted after December, 1997, must 
satisfy all information requirements 
determined by the Service before any 
form of approval can be granted. 
Without chronic toxicity/reproductive 
test data (Tier 3) there would be 
insufficient information to approve 
future tungsten shot applications under 
the new test protocol. Furthermore, 
depending on the specific composition 
of future tungsten candidate shot types 
and associated concerns over their 
toxicity, there may be sufficient cause 
for requiring additional information 
before a can be granted. 

Regarding whether the Service 
intends to arrest or cite waterfowl 
hunters that use tungsten-matrix shot 
prior to granting final permanent 
approval of the shot, we would like to 
clarify that the Service is not requiring 


final permanent approval of tungsten- 
matrix shot before making it legal for the 
1998-99 season. Final permanent 
approval of tungsten-matrix will not be 
considered until results from chronic 
toxicity/reproductive testing, scheduled 
to be conducted during spring 1999, are 
submitted to the Service for review. We 
emphasize that this rule grants 
temporary approval of the shot for 
hunting waterfowl and coots for the 
remainder of the 1998-99 hunting 
season only. Therefore, as of the 
publication date of this rule and for the 


remainder of the 1998-99 season only, 


hunters using tungsten-matrix to hunt 
waterfowl and coots during the current 
season would be in compliance with the 
law and should not be cited. 

The Service is pleased that Kent 
intends to complete the required 
chronic toxicity/reproductive testing of 
their tungsten-matrix shot. We look 
forward to reviewing the results of such 
tests as soon as possible so that a 
decision can be made on the shot’s 
nontoxic status before the 1999-2000 
hunting season. 

Regarding the questions on shot 
composition, the composition of 
tungsten-matrix shot approved by this 
rule is not magnetic and no longer 
contains 2 percent iron. Both of these 
issues were oversights on our part in the 
October 19 proposed rule. Regarding the 


_ completeness of the description of the 


subject shot material, Kent included a 
complete description of tungsten-matrix 
shot in their application to the Service, 
including the specific polymers used in 
the shot. Sufficient information was 
contained in Kent’s application to allow 
the Service to assess short-term toxicity 
of the shot and subsequently grant 
temporary approval for the remainder of 
the 1998-99 hunting season. Because 
Kent requested that the Service not 
divulge proprietary information 
concerning the nature of the polymers 
used in their shot, the exact description 
of the polymers will not be published. 


Effective Date 


Under the APA (5 U.S.C. 553 (d)) the 
Service waives the 30-day period before 
the rule becomes effective and finds that 
“good cause” exists, within the terms of 
5 U.S.C. 553(d)(3) of the APA, and this 
rule will, therefore, take effect 
immediately upon publication. This 
rule relieves a restriction and, in 
addition, it is not in the public interest 
to delay the effective date of this rule. 
During the public comment period for 
temporary conditional approval the 
Service received eight comments. Of 
these comment letters, six were from 
conservation organizations, one was 
from a State natural resource agency, 


Federal Register/Vol. 63, No. 235/ Tuesday, December 8, 1998/ Rules and Regulations 


67623 


and one was from an ammunition 
manufacturer. All objections/comments 
have been remedied satisfactorily and 
are discussed under the PUBLIC COMMENT 
AND RESPONSES section of this 
document. It is in the best-interest of 
migratory birds and their habitats to 
grant temporary conditional approval to 
tungsten-matrix shot as nontoxic for the 
1998-99 migratory bird hunting season. 
It is in the best interest of the hunting 
public to provide them an additional 
legal option for hunting waterfowl and 
coots for the 1998-99 season, which 
began on September 1, 1998. It is in the 
best interest of small retailers who have 
stocked tungsten-matrix shot for the 
current season. The Service believes 
another nontoxic shot option likely will 
improve hunter compliance, thereby 
reducing the amount of lead shot in the 
environment. 
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NEPA Consideration 


In compliance with the requirements 
of section 102(2)(C) of the National 
Environmental Policy Act of 1969 (42 
U.S.C. 4332(C)), and the Council on 
Environmental Quality’s regulation for 
implementing NEPA (40 CFR 1500-— 
1508), the Service prepared an 
Environmental Assessment in October 
1998. This EA is available to the public 
at the location indicated under the 
ADDRESSES caption. Based on review 
and evaluation of the information in the 
EA, the Service has determined that 
amending 50 CFR 20.21(j) to extend 
temporary approval of tungsten-matrix 
shot as nontoxic for the 1998-99 
migratory bird hunting season would 
not be a major Federal action that would 
significantly affect the quality of the 
human environment. 


Endangered Species Act Considerations 


Section 7 of the Endangered Species 
Act (ESA) of 1972, as amended (16 
U.S.C. 1531, et seq.), provides that 
Federal agencies shall “insure that any 
action authorized, funded or carried out 
* * * is not likely to jeopardize the 
continued existence of any endangered 
species or threatened species or result in 
the destruction or adverse modification 
of (critical) habitat * * *.” The Service 
has completed a Section 7 consultation 
under the ESA for this rule and 
determined that granting temporary 
approval of tungsten-matrix shot for the 
1998-99 hunting season, except on the 
Yukon-Kuskokwin (Y-K) Delta, is not 
likely to affect any threatened, 
endangered, proposed or candidate 
species. The result of the Service’s. 
consultation under Section 7 of the ESA 
is available to the public at the location 
indicated under the ADDRESSES caption. 


Regulatory Flexibility Act 


The Regulatory Flexibility Act of 1980 
(5 U.S.C. 601, et seq.) requires the 
preparation of flexibility analyses for 
rules that will have a significant effect 
on a substantial number of small 
entities, which includes small 
businesses, organizations or 
governmental jurisdictions. The 
economic impacts of annual hunting on 
small business entities were analyzed in 
detail and a Small Entity Flexibility 


Analysis (Analysis), under the 
Regulatory Flexibility Act (5 U.S.C. 601, 
et seq.), was issued by the Service in 
1998 (copies available upon request 
from the Office of Migratory Bird 
Management). The Analysis 
documented the significant beneficial 
economic effect on a substantial number 
of small entities. The primary source of 
information about hunter expenditures 
for migratory game bird hunting is the 
National Hunting and Fishing Survey, 
which is conducted at 5-year intervals. 
The Analysis utilized the 1996 National 
Hunting and Fishing Survey which it 
was estimated that migratory bird 
hunters would spend between $429 and 
$1084 million nationwide at small 
businesses in 1998. The approval of 
tungsten-matrix as an alternative shot to 
steel will have a minor positive impact 
on small businesses by allowing them to 
sell another nontoxic shot to the 
hunting public. However, the overall 
effect to hunting expenditures in general 
would be minor. Therefore, the Service 
determined this rule will have no effect 
on sniall entities since the approved 
shot merely will supplement nontoxic 
shot already in commerce and available 
throughout the retail and wholesale 
distribution systems. The Service 
anticipates no dislocation or other local 
effects, with regard to hunters and 
others. 


Executive Order 12866 


This rule was not subject to Office of 
Management and Budget (OMB) review 
under Executive Order 12866. E.O. 
12866 requires each agency to write 
regulations that are easy to understand. 
The Service invites comments on how 
to make this rule easier to understand, 
including answers to questions such as 
the following: (1) Are the requirements 
in the rule clearly stated? (2) Does the 
rule contain technical language or 
jargon that interferes with its clarity? (3) 
Does the format of the rule (grouping 
and order of sections, use of headings, 
paragraphing, etc.) aid or reduce its 
clarity? (4) Would the rule be easier to 
understand if it were divided into more 
(but shorter) sections? (5) Is the 
description of the rule in the 
“Supplementary Information” section of 
the preamble helpful in understanding 
the rule? What else could the Service do 
to make the rule easier to understand? . 

Send a copy of any comments that 
concern how this rule could be made 
easier to understand to: Office of 
Regulatory Affairs, Department of the 
Interior, Room 7229, 1849 C Street, 
N.W., Washington, D.C. 20240. 
Comments may also be e-mailed to: 
Exsec@ios.doi.gov. 
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Congressional Review 


In accordance with Section 251 of the 
Small Business Regulatory Enforcement 
Fairness Act of 1996 (5 U.S.C. 8), this 
rule has been submitted to Congress. 
Because this rule deals with the 
Service’s migratory bird hunting 
program, this rule qualifies for an 
exemption under 5 U.S.C. 808(1); 
therefore, the Department determines 
that this rule shall take effect 
immediately. 


Paperwork Reduction Act 


An agency may not conduct or 
sponsor, and a person is not required to 
respond to, a collection of information 
unless it displays a currently valid OMB 
control number. The Service has 
examined this regulation under the 
Paperwork Reduction Act of 1995 and 
found it to contain no information 
collection requirements. However, the 
Service does have OMB approval (1018- 
0067; expires 06/30/2000) for 
information collection relating to what 
manufacturers of shot are required to 
provide the Service for the nontoxic 
shot approval process. For further 
information see 50 CFR 20.134. 


Unfunded Mandates Reform 


The Service has determined and 
certifies pursuant to the Unfunded 
Mandates Act, 2 U.S.C. 1502, et seq., 
that this rulemaking will not impose a 
cost of $100 million or more in any 
given year on jocal or State government 
or private entities. 


Civil Justice Reform—Executive Order 
12988 

The Service, in promulgating this 
rule, determines that these regulations 
meet the applicable siandards provided 
in Sections 3(a) and 3(b)(2) of Executive 
Order 12988. 


Takings Implication Assessment 


In accordance with Executive Order 
12630, these rules, authorized by the 
Migratory Bird Treaty Act, do not have 
significant takings implications and do 
not affect any constitutionally protected 
property rights. These rules will not 
result in the physical occupancy of 
property, the physical invasion of 
property, or the regulatory taking of any 
property. In fact, these rules allow 
hunters to exercise privileges that 
would be otherwise unavailable; and, 
therefore, reduce restrictions on the use 
of private and public property. 
Federalism Effects 

Due to the migratory nature of certain 
species of birds, the Federal government 


has been given responsibility over these 
species by the Migratory Bird Treaty 


Act. These rules do not have a 
substantial direct effect on fiscal 
capacity, change the roles or 
responsibilities of Federal or State 
governments, or intrude on State policy 
or administration. Therefore, in 
accordance with Executive Order 12612, 
these regulations do not have significant 
federalism effects and do not have 
sufficient federalism implications to 
warrant the preparation of a Federalism 
Assessment. 


Government-to-Government 
Relationship With Tribes 


In accordance with the President’s 
memorandum of April 29, 1994, 
““Government-to-Government Relations 
with Native American tribal 
Governments” (59 FR 22951) and 512 
DM 2, we have evaluated possible 
effects on Federally recognized Indian 
tribes and have determined that there 
are no effects. 


Authorship 


The primary author of this proposed 
rule is James R. Kelley, Jr., Office of 
Migratory Bird Management. 


List of Subjects in 50 CFR Part 20 


Exports, Hunting, Imports, Reporting 
and record-keeping requirements, 
Transportation, Wildlife. Accordingly, 
Part 20, subchapter B, chapter 1 of Title 
50 of the Code of Federal Regulations is 
amended as follows: 


PART 20—[AMENDED] 


1. The authority citation for Part 20 
continues to read as follows: 


Authority: 16 U.S.C. 703-712 and 16 
U.S.C. 742 a-j. 


2. Section 20.21 is amended by 
revising paragraph (j) introductory text, 
and adding paragraph (j)(4) to read as 
follows: 


§ 20.21 Hunting methods. 


* * * * * 


(j) While possessing shot (either in 
shotshells or as loose shot for 
muzzleloading) other than steel shot, or 
bismuth-tin (97 parts bismuth: 3 parts 
tin with <1 percent residual lead) shot, 
or tungsten-iron ({nominally] 40 parts 
tungsten: 60 parts iron with <1 percent 
residual lead) shot, or tungsten-polymer 
(95.5 parts tungsten: 4.5 parts Nylon 6 
or 11 with <1 percent residual lead) 
shot, or tungsten-matrix (95.9 parts 
tungsten: 4.1 parts polymer with <1 
percent residual lead) shot, or such shot 
approved as nontoxic by the Director 
pursuant to procedures set forth in 
20.134, provided that: 

(1) xk * 


(4) Tungsten-matrix shot (95.9 parts 
tungsten: 4.1 parts polymer with <1 
percent residual lead) is legal as 
nontoxic shot for waterfow! and coot 
hunting for the 1998-1999 hunting 
season only, except for the Yukon- 
Kuskokwim Delta habitat in Alaska. 


Dated: December 1, 1998. 
Donald J. Barry, 


Assistant Secretary for Fish and Wildlife and 
Parks. 


[FR Doc. 98-32470 Filed 12—7—98; 8:45 am] 
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DEPARTMENT OF COMMERCE 


National Oceanic and Atmospheric 
Administration 


50 CFR Parts 216, 227, and 600 
[I.D. 091498A] 


Atiantic Pelagic Fishery; Marine 
Mammals; Endangered and Threatened 
Fish and Wildlife; Public Workshops; 
Correction 


AGENCY: National Marine Fisheries 
Service (NMFS), National Oceanic and 
Atmospheric Administration (NOAA), 
Commerce. 

ACTION: Correction. 


SUMMARY: On October 21, 1998, NMFS 
published a document announcing four 
of the five workshops for longline vessel 
operators scheduled during 1998. This 
document corrects the date for the 
Barnegat Light, NJ, workshop from 
December 17, 1998, to December 18, 
1998. 

DATES: Effective on December 8, 1998. 
FOR FURTHER INFORMATION CONTACT: 
Rebecca Lent, 301-713-2347, Cathy 
Eisele, 301-713-2322, or Therese 
Conant, 301-713-1401. 
SUPPLEMENTARY INFORMATION: On 
October 21, 1998, NMFS published a 
document announcing four of the five 
workshops for longline vessel operators 
scheduled during 1998 (63 FR 56094). 
This correction changes the date for the 
Barnegat Light, NJ, workshop from 
December 17, 1998, to December 18, 
1998. 

In FR Doc 98—28210, published on 
October 21, 1998 (63 FR 56094) make 
the following correction. On page 
56094, in the second column, under 
DATES, change the date for the fourth 
workshop to December 18, 1998. 


Dated: November 27, 1998. 
Bruce C. Morehead, 
Acting Director, Office of Sustainable 
Fisheries, National Marine Fisheries Service. 
[FR Doc. 98-32533 Filed 12-7-98; 8:45 am] 
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FEDERAL HOUSING FINANCE BOARD 
12 CFR Part 935 ; 
[No. 98-62] 

RIN 3069-—AA77 


Collateral Eligible to Secure Federal 
Home Loan Bank Advances 


AGENCY: Federal Housing Finance 
Board. 


ACTION: Proposed rule. 


SUMMARY: The Federal Housing Finance 
Board (Finance Board) is proposing to 
amend its regulation governing eligible 
collateral for Federal Home Loan Bank 
(FHLBank) advances to clarify that 
certain assets, including the insured or 
guaranteed portions of federally-insured 
or guaranteed loans, securities 
representing an equity interest in 
eligible collateral, and mortgage assets 
or government securities held by 
members’ wholly-owned investment 
subsidiaries, qualify as eligible 
collateral to secure FHLBank advances. 
The proposed rule would also amend 
the Finance Board’s regulation on 
collateral verification to eliminate 
certain ambiguities therein. 

DATES: Comments are due on or before 
February 8, 1999. 

ADDRESSES: Mail comments to Elaine L. 
Baker, Executive Secretary, Federal 
Housing Finance Board, 1777 F Street, 
N.W., Washington D.C. 20006. 
Comments will be available for 
inspection at this address. 


FOR FURTHER INFORMATION CONTACT: Eric 
M. Raudenbush, Attorney-Advisor, 
Office of General Counsel, (202) 408— 
2932, Federal Housing Finance Board, 
1777 F Street, N.W., Washington, D.C. 
20006. 


SUPPLEMENTARY INFORMATION: 


I. Statutory and Regulatory Background 


Section 10(a) of the Federal Home 
Loan Bank Act (Bank Act) enumerates 
four categories of collateral that are 
eligible to secure FHLBank advances: (1) 
Current whole first mortgage loans on 


improved residential property and 
securities representing a whole interest 
in such mortgages; (2) securities that are 
issued, guaranteed, or insured by the 
United States Government, or any 
agency thereof; (3) deposits of a 
FHLBank; and (4) other real-estate 
related collateral in a total amount not 
to exceed 30 percent of the borrowing 
member’s capital. See 12 U.S.C. 1430{(a). 


The Finance Board promulgated part 
935 of its regulations, 12 CFR part 935, 
governing FHLBank advances, in 1993. 
See 58 FR 29469 (May 20, 1993). Among 
other things, the Advances Regulation 
implements and clarifies the statutory 
requirements of 12 U.S.C. 1430 relating 
to the security interests that a FHLBank 
must obtain and maintain when making 
advances to member institutions. See 12 
CFR 935.9-935.12. Among the issues 
that the Regulation addresses are: the 
types and amounts of collateral that a 
FHLBank may or must accept when 
making advances; the priority of 
FHLBank claims to such collateral in 
relation to other creditors; and 
requirements regarding the valuation 
and verification of the existence of 
pledged collateral. 


In the five and one-half years since 
the promulgation of the Advances 
Regulation, the Finance Board has 
received numerous requests from both 
FHLBanks and their members to clarify 
or interpret these collateral provisions 
in the context of specific transactions, 
which the agency has done on a case- 
by-case basis. In other instances, 
FHLBanks have requested permission to 
enter into various collateral 
arrangements that, while permissible 
under the terms of the advances 
provisions of the Bank Act, are not 
clearly authorized under the Advances 
Regulation. The Finance Board is now 
proposing to amend certain of the 
collateral provisions of its Advances 
Regulation, and to add other provisions, 
in order to codify in the Regulation 
various collateral arrangements that 
have been the subject of regulatory 
interpretations and requests for such 
interpretations from the FHLBanks and 
their members. 


The Finance Board requests 


comments on all aspects of the proposed 
rule. 


II. Analysis of the Proposed Rule 
A. Definitions 


The proposed rule would amend 
§ 935.1 of the Advances Regulation, 12 
CFR 935.1, which sets forth definitions 
of terms used in part 935, by adding 
thereto a definition of the term 
“qualifying investment subsidiary.” 
This term is used in proposed § 935.9(b) 
to refer to certain member-owned 
subsidiaries. Because the definition of 
“qualifying investment subsidiary” is 
intended primarily to make clear the 
parameters of the authority granted to 
the FHLBanks under proposed 
§ 935.9(b), the term is addressed in 
detail in the discussion of that section, 
set forth below. 

The proposed rule also would make 
technical amendments to the definition 
of the term “mortgage-backed security” 
set forth in § 935.1, in order to eliminate 
redundant language contained in the 
existing definition and otherwise make 
it more readabie. 


B. Mortgage Collateral 


Substantively, the proposed rule 
would make several revisions to 
§ 935.9(a) of the Advances Regulation, 
which implements and clarifies the 
statutory requirements set forth in 
section 10(a) of the Bank Act, governing 
collateral eligible to secure FHLBank 
advances to members. See 12 U.S.C. 
1430(a). Section 935.9(a)(1) of the 
existing Advances Regulation 
implements section 10(a)(1) of the Bank 
Act by authorizing the FHLBanks to 
accept as collateral for advances current 
whole first mortgage loans on improved 
residential property and high-quality 
privately-issued mortgage-backed 
securities (MBS). The proposed rule 
would add a new paragraph (iii) to 
permit the FHLBanks to accept any 
security the ownership of which would 
represent an undivided equity interest 
in such whole mortgage loans or MBS. 
Although such equity securities 
arguably also fall within the definition 
of MBS set forth in § 935.1, 
§ 935.9(a)(1)(iii) has been included in 
the proposed rule to make clear that 
shares of mutual funds and similar 
investments that are not ordinarily 
considered to be MBS may constitute 
eligible collateral when the underlying 
assets consist only of current whole first 
mortgage loans on residential property 
or eligible privately-issued MBS. 
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C. Government Securities 


Section 935.9(a)(2) of the Advances 
Regulation implements section 10(a)(2) 
of the Bank Act by authorizing the 
FHLBanks to accept as collateral for 
advances to members securities issued, 
insured, or guaranteed by the United 
States Government, or any agency 
thereof. Under the proposed rule, the 
text of existing § 935.9(a)(2) would be 
modified slightly to make clear that 
MBS that are issued or guaranteed by 
any agency of the United States 
Government—and not merely those 
issued or guaranteed by Fannie Mae, 
Freddie Mac, or Ginnie Mae—may be 
accepted as collateral. This text also 
would be redesignated as the 
introductory paragraph and paragraph 
(A) of proposed § 935.9(a)(2)(i). 

Paragraph (B) of proposed 
§ 935.9(a)(2)(i) would contain a new 
provision clarifying that the FHLBanks 
may accept as collateral mortgages or 
other loans, regardless of the 
delinquency status of the mortgages or 
other loans, to the extent that repayment 
of the principal and/or interest on such 
mortgages or loans is backed by the full 
faith and credit of the United States. For 
example, under this provision, 
FHLBanks would be permitted to accept 
the insured portions of Federal Housing 
Administration (FHA) and Veteran’s 
Administration (VA)-insured mortgage 
loans, or the guaranteed portions of 
small business loans guaranteed by the 
Small Business Administration (SBA). 

While section 10(a)(2) of the Bank Act 
mentions MBS as an example of 
securities that FHLBanks are authorized 
to accept thereunder, the Act does not 
limit the FHLBanks to acceptance of any 
particular types of securities, aside from 
requiring that they be issued, 
guaranteed, or insured by the United 
States Government or any of its 
agencies. Section 10(a)(1) of the Bank 
Act (and § 935.9(a)(1) of the Advances 
Regulation), in authorizing FHLBanks to 
accept whole mortgage loans as 
collateral, requires that such mortgages 
be “not more than 90 days delinquent.” 
However, this requirement addresses a 
safety and soundness concern that is 
effectively mooted to the extent that the 
principal and/or interest payments on a 
particular loan are backed by the full 
faith and credit of the United States. As 
such, the Finance Board has determined 
that the authorization contained in 
proposed § 935.9(a)(2)(i)(B) is consistent 
with the requirements of section 10(a) of 
the Bank Act. 

Paragraph (C) of proposed 
§ 935.9(a)(2)(i) would provide that 
FHLBanks may also accept as collateral 
securities that are backed by, or 


represent equity interests in, pools of 
loans or mortgages that are insured or 
guaranteed by the United States 
Government or its agencies, even if the 
investment instrument itself is not so 
insured or guaranteed. In this case, the 
benefit of the government insurance or 
guarantee would pass through to the 
security holders and serve as the 
functional equivalent of a guaranty of, 
or insurance on, the security itself. 

Proposed § 935.9(a)(2)(ii) parallels 
paragraph (iii) of proposed § 935.9(a)(1) 
in that it would permit FHLBanks to 
accept as collateral shares of mutual 
funds and other similar investments that 
represent an undivided equity interest 
in pools of government securities. 


D. Eligible Collateral Held by a 
Qualifying Investment Subsidiary 


The proposed rule would redesignate 
paragraphs (b) through (e) of existing 
§ 935.9 as paragraphs (c) through (f) and 
would add a new paragraph (b) to 
§ 935.9. Proposed § 935.9(b) would 
permit FHLBanks, under certain 
circumstances, to accept as collateral for 
advances assets that would otherwise 
constitute eligible collateral under 
§ § 935.9(a)(1) or (2), but that are held by 
the member’s qualifying investment 
subsidiary, as opposed to the member 
itself. The proposed rule would add a 
definition of the term ‘qualifying 
investment subsidiary” (QIS) to § 935.1 
of the Advances Regulation. 

A QIS would include any business 
entity: 100 percent of the voting stock of 
which is owned and controlled, directly 
or indirectly, by a FHLBank member; 
that is operated for the sole purpose of 
holding investment or real estate assets 
on behalf of that member; and that holds 
only cash equivalents and assets that are 
eligible to secure advances under 
§§ 935.9(a)(1) and (2) of the Advances 
Regulation (i.e., whole residential 
mortgages, high-quality privately-issued 
MBS, and government securities). The 
term is intended to include any entity 
established by a member, to reduce its 
tax burden or for other financial 
management purposes, as a passive 
repository for assets that the member 
would otherwise hold on its own 
balance sheet. Examples of entities that 
might qualify as a QIS include a Real 
Estate Investment Trust (REIT) 
established by a member in conformity 
with the requirements of the Internal 
Revenue Code (IRC), see 26 U.S.C. 856—- 
68, or a security corporation established 
under Massachusetts law, see Mass. 
Gen. Laws Ann. ch. 63 section 38B, or 
other state law. 

Under the proposed definition, a QIS 
may include entities that are wholly- 
owned indirectly by a member. For 


example, an entity that is wholly-owned 
by a holding company that itself is 
wholly-owned by the member 
institution may qualify as a QIS. By 
requiring 100 percent of only the voting 
stock of a QIS to be controlled by a 
member, the proposed rule would 
permit entities having non-voting 
preferred shares that are owned by 
individuals or entities other than the 
member to qualify as a QIS. For ; 
example, to qualify as a REIT under the 
IRC, an entity must be beneficially 
owned by at least 100 stockholders. See 
26 U.S.C. 856(a)(5). If this IRC 
requirement is implemented through 
distribution by the REIT ofa limited 
number non-voting preferred shares to 
persons or entities other than the 
member, that distribution would not 
invalidate the entity’s status as a QIS 
under the proposed rule, so long as the 
member owns and controls all of the 
voting stock of the entity. 

While the Bank Act requires that a 
member assume a primary and 
unconditional obligation to repay all 
advances, see 12 U.S.C. 1430(d), and 
that advances be fully secured by 
eligible collateral, see id. 1430(a), the 
Act does not expressly require that such 
collateral be pledged by the member 
itself. Section 10(f) of the Bank Act, 
which addresses priorities of FHLBank 
security interests, specifically mentions, 
and presumes the possible existence of, 
security interests granted by an 
“affiliate” of a member. See id. 1430(f). 
A wholly-owned subsidiary that would 
qualify as a QIS under the proposed rule 
clearly would be an “‘affiliate” of its 
member/parent, even under the most 
conservative definition of that term. 

Without passing upon the question of 
whether eligible collateral held by a 
third party may be used in all cases to 
secure a FHLBank advance to a member, 
the Finance Board has concluded that 
such collateral held by a QIS ofa 
member may be used to secure an 
advance to that member where the 
FHLBank’s legal rights and privileges 
with respect to such collateral are 
functionally equivalent in all material 
aspects to those that the FHLBank 
would possess if the member were to 
pledge the same collateral on its own 
behalf. This conclusion is reflected in 
§ 935.9(b)(1) of the proposed rule, which 
would permit FHLBanks to accept 
pledges of collateral from a member’s 
QIS to secure advances to that member 
if these criteria are met. The Finance 
Board anticipates that this will be a 
determination that will need to be made 
on a case-by-case basis after careful legal 
review and analysis by each FHLBank 
that decides to accept such collateral, 
taking into consideration the structure 
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of the transaction and the law of the. 
state that governs the transaction. 

In order to provide guidance as to the 
factors that a FHLBank must consider in 
determining whether this general 
requirement has been met, the Finance 
Board has set forth in proposed 
§ 935.9(b)(2) four ‘‘safe harbor” 
requirements which, if each is met by 
the FHLBank, would ensure that the 
FHLBank is in compliance with 
proposed § 935.9(b)(1). A FHLBank 
would not need to meet these safe 
harbor requirements to be in compliance 
with proposed § 935.9(b) if it otherwise 
demonstrated that its legal rights and 
privileges with respect to the QIS-held 
collateral are functionally equivalent in 
all material aspects to those that the 
FHLBank would possess if the member 
were to pledge the same collateral on its 
own behalf. 

To meet the proposed safe harbor 
requirements, the FHLBank first must 
obtain from the QIS and maintain, as 
collateral for repayment of the advance, 
a legally enforceable security interest in 
assets held by the QIS that are eligible 
collateral under §§ 935.9(a)(1) or (2). To 
determine whether such a pledge is 
legally enforceable, a FHLBank, among 
other things, will need to satisfy itself 
that the QIS has the legal authority to 
make the pledge and that sufficient 
consideration has passed between the 
parties to make the pledge enforceable 
as a matter of contract law. 

Because the Bank Act requires that 
each advance be fully secured, see id. 
1430(a), a guaranty by the QIS of the 
member’s obligation, backed by the 
eligible assets held by the QIS, would 
not meet the requirements of the Bank 
Act or the proposed rule, as the 
collateral would then be securing the 
QIS’s secondary obligation and not the 
advance itself. However, as provided by 
proposed § 935.9(b)(2)(i), where the QIS 
enters into a surety arrangement under 
which it assumes a primary joint and 
several co-obligation to repay the 
advance made to the member, and fully 
secures this primary surety obligation 
with eligible collateral, such collateral 
would be considered as securing the 
advance itself as required by the statute. 

Second, the FHLBank must obtain 
from the QIS a legally enforceable 
waiver of defenses, that the QIS might 
have as a third party pledgor that would 
not apply to a party pledging collateral 
in support of its own obligation. For 
example, under section 3-605 of the 
Uniform Commercial Code, a surety 
may be discharged from its obligation in 
certain cases where the obligor and 
obligee have modified their agreement 
without the knowledge or consent of the 
surety. See U.C.C. 3-605 (1995). 


However, the surety may waive this 
right of discharge in advance “by 
general language indicating that parties 
waive defenses based on suretyship.” 
See id. 3—605(i). 

The types of defenses that third 
parties may be permitted to raise would 
vary depending upon the structure of 
the transaction in question and the law 
of the state that governs the transaction. 
The possibility that the QIS may be able 
to raise such a defense, even if remote 
in a practical sense, would render its 
pledge of collateral materially inferior to 
a pledge made directly by the member. 
Again, FHLBank staff would need to 
review thoroughly each transaction, as 
well as the applicable provisions of state 
law, to determine the types of defenses 
that could be raised by the QIS and 
whether these defenses could be 
effectively waived. If such defenses 
could not be waived, the transaction 
would fail to meet the safe harbor 
requirements. However, the FHLBank 
still might be able to comply with the 
general requirements of § 935.9(b)(1) by 
structuring the transaction to ensure 
that a scenario that might give rise to 
any such defenses could not occur. 

Third, the FHLBank would need to 
take such precautions as are necessary 
to ensure that the pledge of collateral by 
the QIS would be neither voidable 
under the fraudulent conveyance 
provisions of applicable state and 
federal bankruptcy laws, see 11 U.S.C. 
548, nor subject to the claims of other 
creditors. The Finance Board anticipates 
that both components of this 
requirement can be effectively 
addressed through contractual 
provisions. For example, provisions 
prohibiting the QIS from pledging 
collateral to any other party, or from 
incurring any type of debt, might be 
sufficient to ensure that the collateral 
could not be subject to the claims of any 
other creditors. Likewise, provisions 
that (1) limit the amount of any pledge 
of collateral to a fixed percentage (less 
than 100 percent) of the fair market 
value of the collateral and require 
substitution of collateral should this fair 
market value drop below a certain 
threshold, or (2) permit the FHLBank to 
force the liquidation of the QIS when 
certain criteria are met, might be 
sufficient to ensure that the collateral 
transaction could not be voidable under 
any fraudulent conveyance provisions. 
Again, the FHLBank would need to 
ensure that sufficient consideration has 
passed between the parties to support 
the pledge of collateral by the QIS. 

Fourth and last, in order to qualify 
under the safe harbor provisions of 
proposed § 935.9(b)(2), a FHLBank 
would need to obtain from its member 


_ and maintain a perfectible security 


interest in stock or other securities 
representing the member’s controlling 
equity interest in its QIS. In cases where 
the QIS is itself owned by a holding 
company that is wholly-owned by the 
member, the voting stock of both the 
QIS and the holding company would 
need to be pledged in order to meet this 
safe harbor requirement. 

Security interests obtained and 
maintained by a FHLBank pursuant to 
proposed § 935.9(b) would be entitled to 
the benefit of the priority lien granted to 
FHLBanks under section 10(f) of the 
Bank Act, which applies to “any 
security interest granted to a [FHL]Bank 
by any member of a [FHL]Bank or any 
affiliate of any such member.” See 12 
U.S.C. 1430(f). 


E. Collateral Verification 


Finally, the proposed rule would 
amend § 935.11(b) of the Finance 
Board’s Advances Regulation, which 
requires that each FHLBank regularly 
verify the existence of collateral 
securing its advances. Existing 
§ 935.11(b) requires that each FHLBank 
establish written collateral verification 
procedures containing standards that 
are “similar to those established by the 
Auditing Standards Board of the 
American Institute of Public 
Accountants” (AICPA). The Finance 
Board has found that the ambiguity of 
this reference renders it effectively 
unenforceable. The proposed rule, 
therefore, eliminates the reference to 
AICPA standards and requires merely 
that the FHLBanks establish “written 
procedures and standards” for collateral 
verification. Under this provision, the 
Finance Board will be able to evaluate 
each FHLBank’s procedures and 
standards taking into account only the 
relevant safety and soundness 
considerations that apply to that 
FHLBank without reference to the 
AICPA, or any other external, standards. 


III. Regulatory Flexibility Act 


The proposed rule applies only to the 
FHLBanks, which do not come within 
the meaning of “small business,” as 
defined in the Regulatory Flexibility Act 
(RFA). See 5 U.S.C. 601(6). Therefore, in 
accordance with section 605(b) of the 
RFA, 5 U.S.C. 605(b), the Finance Board 
hereby certifies that this proposed rule, 
if promulgated as a final rule, will not 
have a significant economic impact on 
a substantial number of small entities. 


List of Subjects in 12 CFR Part 935 


Credit, Federal home loan banks, 
Reporting and recordkeeping 
- requirements. 


i 
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Accordingly, the Finance Board 
proposes to amend 12 CFR part 935 as 
follows: 


PART 935—ADVANCES 


1. The authority citation for part 935 
is revised to read as follows: 


Authority: 12 U.S.C. 1422a(a)(3), 
1422b(a)(1), 1426, 1429, 1430, 1430b and 
1431. 


Subpart A—Advances to Members 


2. Amend § 935.1 by revising the 
definition of ““Mortgage-backed 
security” and adding the definition of 
“Qualifying investment subsidiary”’ to 
read as follows: 


§ 935.1 Definitions. 


* * * * * 


Mortgage-backed security means: 

(1) An equity security representing an 
ownership interest in: 

(i) Fully disbursed, whole first 
mortgage loans on improved residential 
real property; or 

(ii) Mortgage pass-through or 
participation securities which are 
themselves backed entirely by fully 
disbursed, whole first mortgage loans on 
improved residential real property; or 

(2) An obligation, bond, or other debt 
security backed entirely by the assets 
described in paragraph (1) (i) or (ii) of 
this definition. 


* * * * * 


Qualifying Investment Subsidiary 
means a business entity, including, 
without limitation, a Real Estate 
Investment Trust (REIT) or a state 
security corporation: 

(1) 100 percent of the voting stock of 
which is owned and controlled, directly 
or indirectly, by a member; 

(2) That is operated for the sole 
purpose of holding investment or real 
estate assets on behalf of that member; 


and 

(3) That holds only cash equivalents 
and assets that are eligible to secure 
advances to members under 
§ 935.9(a)(1) or (a)(2) of this part. 


* * * * * 


3. Amend § 935.9 as follows: 

a. Add to the headings of paragraphs 
(b), (c) and (e) the word “‘advances”’ 
preceding the word “‘collateral”’; 

b. Redesignate paragraphs (b) through 
(e) as paragraphs (c) through (f); and 

c. Revise paragraph (a) and add 
paragraph (b) as follows: 


§ 935.9 Collateral. 

(a) Eligible security for advances. At 
the time of origination or renewal of an 
advance, each Bank shall obtain, and 
thereafter maintain, a security interest 
in collateral that meets the requirements 


of one or more of the following 
categories: 

(1) Mortgage loans and privately 
issued securities. (i) Fully disbursed, 
whole first mortgage loans on improved 
residential real property not more than 
90 days delinquent; 

(ii) Privately issued mortgage-backed 
securities, excluding the following: 

(A) Securities which represent a share 
of only the interest payments or only the 
principal payments from the underlying 
mortgage loans; 

(B) Securities which represent a 
subordinate interest in the cash flows 
from the underlying mortgage loans; 

(C) Securities which represent an 
interest in any residual payments from 
the underlying pool of mortgage loans; 


or 

(D) Such other high-risk securities as 
the Board in its discretion may 
determine; or 

(iii) Any security the ownership of 
which represents an undivided equity 
interest in underlying assets, all of 
which qualify as eligible collateral 
under paragraphs (a)(1)(i) or (ii) of this 
section. 

(2) Agency securities. (i) Securities 
issued, insured, or guaranteed by the 
United States Government, or any 
agency thereof, including without 
limitation: 

(A) Mortgage-backed securities, as 
defined in § 935.1 of this part, issued or 
guaranteed by the Federal Home Loan 
Mortgage Corporation, the Federal 
National Mortgage Association, the 
Government National Mortgage 
Association, or any other agency of the 
United States Government; and 

(B) Mortgages or other loans, 
regardless of delinquency status, to the 
extent that such mortgage or loan is 
insured or guaranteed by the United 
States or any agency thereof, or 
otherwise is backed by the full faith and 
credit of the United States; or 

(C) Securities backed by, or 
representing an equity interest in, 
mortgages or other loans referred to in 
paragraph (a)(2)(i)(B) of this section; or 

(ii) Any security the ownership of 
which represents an undivided equity 
interest in underlying assets, all of 
which qualify as eligible collateral 
under paragraph (a)(2)(i) of this section. 

(3) Deposits. Deposits in a Bank. 

(4) er collateral. (i) Except as 
provided in paragraph (a)(4)(iii) of this 
section, other real estate-related 
collateral acceptable to the Bank if: 

(A) Such collateral has a readily 
ascertainable value; and 

(B) The Bank can perfect a security 
interest in such collateral. 

(ii) Eligible other real estate-related 
collateral may include, but is not 
limited to: 


(A) Privately issued mortgage-backed 
securities not otherwise eligible under 
paragraph (a)(i)(ii) of this section; 

(B) Second mortgage loans, including 
home equity loans; 

(C) Commercial real estate loans; and 

(D) Mortgage loan participations. 

(iii) A Bank shall not permit the 
aggregate amount of outstanding 
advances to any one member, secured 
by such other real estate-related 
collateral, to exceed 30 percent of such 
member’s capital, as calculated 
according to GAAP, at the time the 
advance is issued or renewed. 

(b) Eligible advances collateral held 
by investment subsidiaries. (1) General 
rule. Assets held by a member’s 
Qualifying Investment Subsidiary that 
are eligible to secure advances under 
paragraphs (a)(1) or (a)(2) of this section 
may be used to secure advances to that 
member if the Bank obtains and 
maintains a security interest pursuant to 
which the Bank’s legal rights and 
privileges with respect to such assets are 
functionally equivalent in all material 
aspects to those that the Bank would 
possess if the member were to pledge 
eligible collateral directly; 

(2) Safe harbor provision. A Bank’s 
legal rights and privileges with respect 
to eligible assets held by a Qualifying 
Investment Subsidiary will be deemed 
to be functionally equivalent in all ° 
material aspects to those that the Bank 
would possess if the member were to 
pledge eligible collateral directly if: 

(i) The Bank obtains from the 
Qualifying Investment Subsidiary, and 
maintains, a perfectible and legally 
enforceable security interest in 
collateral eligible to secure advances 
under paragraphs (a)(1) or (a)(2) of this 
section either: 

(A) To secure the member’s obligation 
to repay advances; or 

(B) To secure a surety agreement 
under which the Qualifying Investment 
Subsidiary has assumed, along with the 
member, a primary obligation to repay 
advances made to the member; 

(ii) The Bank obtains from the 
Qualifying Investment Subsidiary a 
legally enforceable waiver of any 
defenses that the Subsidiary may have 
as a pledgor of collateral on behalf of a 
third party, or as a surety, as 
appropriate; 

(iii) The Bank takes such precautions 
as are necessary to ensure that the 
pledge of collateral by the Qualifying 
Investment Subsidiary will be neither 
voidable under the fraudulent 
conveyance provisions of applicable 
federal and state bankruptcy laws, nor 
subject to the claims of other creditors; 
and 
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(iv) The Bank obtains from the 
member, and maintains, a perfectible 
security interest in securities 
representing the member’s equity 
interest in its Qualifying Investment 
Subsidiary. 

* * * * * 

4. Amend § 935.11 by revising 

paragraph (b) to read as follows: 


§ 935.11 Pledged collateral; verification. 
* * * * * 

(b) Collateral verification. Each Bank 
shall establish written procedures and 
standards for verifying the existence of 
collateral securing the Bank’s advances, 
and shall regularly verify the existence 
of the collateral securing its advances in 
accordance with such procedures and 
standards. 


Dated: December 2, 1998. 


By the Board of Directors of the Federal 
Housing Finance Board. 


Bruce A. Morrison, 

Chairman. 

{FR Doc. 98-—32527 Filed 12—7—98; 8:45 am] 
BILLING CODE 6725-01-P 


DEPARTMENT OF TRANSPORTATION 
Federal Aviation Administration 


14 CFR Part 39 
[Docket No. 98-CE-76-AD}] 
RIN 2120-AA64 


Airworthiness Directives; British 
Aerospace Jetstream Models 3101 and 
3201 Airplanes 


AGENCY: Federal Aviation 
Administration, DOT. 


ACTION: Notice of proposed rulemaking 
(NPRM). 


SUMMARY: This document proposes to 
adopt a new airworthiness directive 
(AD) that would apply to all British 
Aerospace Jetstream Model 3101 
airplanes that have a certain wheel 
assembly incorporated and all Jetstream 
Model 3201 airplanes that are equipped 
with Dunlop AH54450 brake units. The 
proposed AD would require inspecting 
the main landing gear brake units for 
correct setting of the wear indicator 
pins, and re-setting the pins if incorrect. 
The proposed AD is the result of 
mandatory continuing airworthiness 
information (MCAI) issued by the 
airworthiness authority for the United 
Kingdom. The actions specified by the 
proposed AD are intended to prevent 
failure of the main landing gear brakes 
because the wear indicator pins present 
a false indication of the remaining wear 
of the brake units, which could result in 


loss of control of the airplane during 
takeoff, landing, or taxi operations. 


DATES: Comments must be received on 
or before January 13, 1999. 


ADDRESSES: Submit comments in 
triplicate to the Federal Aviation 
Administration (FAA), Central Region, 
Office of the Regional Counsel, 
Attention: Rules Docket No. 98-—CE-76-— 
AD, Room 1558, 601 E. 12th Street, 
Kansas City, Missouri 64106. Comments 
may be inspected at this location 
between 8 a.m. and 4 p.m., Monday 
through Friday, holidays excepted. 

Service information that applies to the 
proposed AD may be obtained from 
British Aerospace Regional Aircraft, 
Prestwick International Airport, 
Ayrshire, KA9 2RW, Scotland; 
telephone: (01292) 479888; facsimile: 
(01292) 479703. This information also 
may be examined at the Rules Docket at 
the address above. 


FOR FURTHER INFORMATION CONTACT: Mr. 
S.M. Nagarajan, Aerospace Engineer, 
FAA, Small Airplane Directorate, 
Aircraft Certification Service, 1201 
Walnut, suite 900, Kansas City, Missouri 
64106; telephone: (816) 426-6932; 
facsimile: (816) 426-2169. 


SUPPLEMENTARY INFORMATION: 
Comments Invited. 


Interested persons are invited to 
participate in the making of the 
proposed rule by submitting such 
written data, views, or arguments as 
they may desire. Communications 
should identify the Rules Docket 
number and be submitted in triplicate to 
the address specified above. All 
communications received on or before 
the closing date for comments, specified 
above, will be considered before taking 
action on the proposed rule. The 
proposals contained in this notice may 
be changed in light of the comments 
received. 

Comments are specifically invited on 
the overall regulatory, economic, 
environmental, and energy aspects of 
the proposed rule. All comments 
submitted will be available, both before 
and after the closing date for comments, 
in the Rules Docket for examination by 
interested persons. A report that 
summarizes each FAA-public contact 
concerned with the substance of this 
proposal will be filed in the Rules 
Docket. 

Commenters wishing the FAA to 
acknowledge receipt of their comments 
submitted in response to this notice 
must submit a self-addressed, stamped 
postcard on which the following 
statement is made: “Comments to 
Docket No. 98-CE-76—AD.” The 


postcard will be date-stamped and 
returned to the commenter. 


Availability of NPRMs 


Any person may obtain a copy of this 
NPRM by submitting a request to the 
FAA, Central Region, Office of the 
Regional Counsel, Attention: Rules 
Docket No. 98—CE-76—AD, Room 1558, 
601 E. 12th Street, Kansas City, Missouri 
64106. 

Discussion 

The Civil Airworthiness Authority 
(CAA), which is the airworthiness 
authority for the United Kingdom, 
recently notified the FAA that an unsafe 
condition may exist on all British 
Aerospace Jetstream Model 3101 
airplanes that have Jetstream Kit 
JK12097 or Jetstream Service Bulletin 
32-JK12097 incorporated and all 
Jetstream Model 3201 airplanes that are 
equipped with Dunlop AH54450 main 
landing gear brake units. Kit JK12097 
and Service Bulletin 32-JK12097 
include the procedures necessary to 
incorporate J3200 series wheels with 12- 
ply rated tires and brakes for Jetstream 
Model 3101 airplanes. 

The CAA reports an incident of a 
totally worn brake unit heat pack found 
during a routine inspection on one of 
the affected airplanes. The wear 
indicator pins showed 0.1 inch of wear 
remaining. Further investigation 
revealed that these pins were incorrectly 
set. 

This condition, if not corrected in a 
timely manner, could result in failure of 
the main landing gear brakes with 
possible loss of control of the airplane 
during takeoff, landing, or taxi 
operations. 


Relevant Service Information 


British Aerospace has issued 
Jetstream Alert Service Bulletin 32—A-— 
JA980540, ORIGINAL ISSUE: July 6, 
1998, which specifies procedures for 
inspecting the main landing gear brake 
units for correct setting of the wear 
indicator pins, and re-setting the pins if 
incorrect. 

The CAA classified this service 
buHetin as mandatory and issued British 
AD 003-07-98, dated July 13, 1998, in 
order to assure the continued 
airworthiness of these airplanes in the 
United Kingdom. 


The FAA’s Determination 


This airplane model is manufactured 
in the United Kingdom and is type 
certificated for operation in the United 
States under the provisions of section 
21.29 of the Federal Aviation 
Regulations (14 CFR 21.29) and the 
applicable bilateral airworthiness 
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agreement. Pursuant to this bilateral 
airworthiness agreement, the CAA has 
kept the FAA informed of the situation 
described above. 


The FAA has examined the findings 
of the CAA; reviewed all available 
information, including the service 
information referenced above; and 
determined that AD action is necessary 
for products of this type design that are 
certificated for operation in the United 
States. 


Explanation of the Provisions of the 
Proposed AD 


Since an unsafe condition has been 
identified that is likely to exist or 
develop in other British Aerospace 
Jetstream Models 3101 and 3201 
airplanes of the same type design that 
are registered in the United States, the 
FAA is proposing AD action. The 
proposed AD would require inspecting 
the main landing gear brake units for 
correct setting of the wear indicator 
pins, and re-setting the pins if incorrect. 
Accomplishment of the proposed 
actions would be required in accordance 
with British Aerospace Jetstream Alert 
Service Bulletin 32—A-JA980540, 
ORIGINAL ISSUE: July 6, 1998. 


Compliance Time of This AD 


Although failure of the main landing 
gear brakes would only be unsafe while 
the airplane was in operation, the cause 
of this condition is not a result of the 
number of times the airplane is 
operated. The chance of the brake wear 
pin being incorrectly set is the same for 
an airplane with 10 hours time-in- 
service (TIS) as it would be for an 
airplane with 1,000 hours TIS. For this 
reason, the FAA has proposed a 
compliance based on calendar time in 
order to assure that the unsafe condition 
is addressed on all airplanes in a 
reasonable time period. 


Cost Impact 


The FAA estimates that 296 airplanes 
in the U.S. registry would be affected by 
the proposed AD, that it would take 
approximately 3 workhours per airplane 
to accomplish the proposed inspection, 
and that the average labor rate is 
approximately $60 an hour. Based on 
these figures, the total cost impact of the 
proposed inspection on U.S. operators is 
estimated to be $53,280, or $180 per 
airplane. 


The FAA has no way of determining 
the number of wear indicator pins that 
would be found incorrectly set, and 
would require re-setting. Therefore, the 
above figures only represent the 
inspection costs of the proposed AD. 


Regulatory Impact 


The regulations proposed herein 
would not have substantial direct effects 
on the States, on the relationship 
between the national government and 
the States, or on the distribution of 
power and responsibilities among the 
various levels of government. Therefore, 
in accordance with Executive Order 
12612, it is determined that this 
proposal would not have sufficient 
federalism implications to warrant the 
preparation of a Federalism Assessment. 

For the reasons discussed above, I 
certify that this action (1) is not a 
“significant regulatory action” under 
Executive Order 12866; (2) is not a 
“significant rule” under DOT 
Regulatory Policies and Procedures (44 
FR 11034, February 26, 1979); and (3) if 
promulgated, will not have a significant 
economic impact, positive or negative, 
on a substantial number of small entities 
under the criteria of the Regulatory 
Flexibility Act. A copy of the draft 
regulatory evaluation prepared for this 
action has been placed in the Rules 
Docket. A copy of it may be obtained by 
contacting the Rules Docket at the 
location provided under the caption 
ADDRESSES. 


List of Subjects in 14 CFR Part 39 


Air transportation, Aircraft, Aviation 
safety, Safety. 


The Proposed Amendment 


Accordingly, pursuant to the 
authority delegated to me by the 
Administrator, the Federal Aviation 
Administration proposes to amend part 
39 of the Federal Aviation Regulations 
(14 CFR part 39) as follows: 


PART 39—AIRWORTHINESS | 
DIRECTIVES 


1. The authority citation for part 39 
continues to read as follows: 


Authority: 49 U.S.C. 106(g), 40113, 44701. 


§39.13 [Amended] 


2. Section 39.13 is amended by 
adding a new airworthiness directive 
(AD) to read as follows: 


British Aerospace: Docket No. 98-CE-76—- 
AD. 


Applicability: The following aircraft, 
certificated in any category: 

—Jetstream Model 3101 airplanes, all serial 
numbers, that have Jetstream Kit JK12097 
or Jetstream Service Bulletin 32-JK12097 
incorporated; and 

—Jetstream Model 3201 airplanes, all serial 
numbers, that are equipped with Dunlop 
AH54450 brake units. 

Note 1: Jetstream Kit JK12097 and 

Jetstream Service Bulletin 32-JK12097 

include the procedures necessary to 


incorporate J3200 series wheels with 12-ply 
rated tires and brakes for Jetstream Model 
3101 airplanes. 


Note 2: This AD applies to each airplane 
identified in the preceding applicability 
provision, regardless of whether it has been 
modified, altered, or repaired in the area 
subject to the requirements of this AD. For 
airplanes that have been modified, altered, or 
repaired so that the performance of the 
requirements of this AD is affected, the 
owner/operator must request approval for an 
alternative method of compliance in 
accordance with paragraph (d) of this AD. 
The request should include an assessment of 
the effect of the modification, alteration, or 
repair on the unsafe condition addressed by 
this AD; and, if the unsafe condition has not 
been eliminated, the request should include 
specific proposed actions to address it. 

Compliance: Required as indicated in the 
body of this AD, unless already 
accomplished. 

To prevent failure of the main landing gear 
brakes because the wear indicator pins 
present a false indication of the remaining 
wear of the brake units, which could result 
in loss of control of the airplane during 
takeoff, landing, or taxi operations, 
accomplish the following: 

(a) Within the next 30 calendar days after 
the effective date of this AD, inspect the main 
landing gear brake units for correct setting of 
the wear indicator pins, in accordance with 
the instructions in PART 2 of British 
Aerospace Jetstream Alert Service Bulletin 
32-A-JA980540, ORIGINAL ISSUE: July 6, 
1998. Prior to further flight, re-set the pins if 
the existing setting is incorrect, in 
accordance with the service bulletin. 

(b) As of the effective date of this AD, no 
person may install Dunlop AH54450 brake 
units on any Jetstream Model 3201 airplane 
or incorporate Jetstream Kit JK12097 and 
Jetstream Service Bulletin 32-JK12097 on 
any Jetstream 3101 airplane, unless the 
inspection and possible follow-up 
requirements of paragraph (a) of this AD have 
been accomplished on the parts. 

(c) Special flight permits may be issued in 
accordance with sections 21.197 and 21.199 
of the Federal Aviation Regulations (14 CFR 
21.197 and 21.199) to operate the airplane to 
a location where the requirements of this AD 
can be accomplished. 

(d) An alternative method of compliance or 
adjustment of the compliance times that 
provides an equivalent level of safety may be 
approved by the Manager, Small Airplane 
Directorate, Aircraft Certification Service, 
1201 Walnut, suite 900, Kansas City, 
Missouri 64106. The request shall be 
forwarded through an appropriate FAA 
Maintenance Inspector, who may add 
comments and then send it to the Manager, 
Small Airplane Directorate. 

Note 3: Information concerning the 
existence of approved alternative methods of 
compliance with this AD, if any, may be 
obtained frorn the Small Airplane 
Directorate. 


(e) Questions or technical information 
related to British Aerospace Jetstream Alert 
Service Bulletin 32-A-JA980540, ORIGINAL 
ISSUE: July 6, 1998, should be directed to 
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British Aerospace Regional Aircraft, 
Prestwick International Airport, Ayrshire, 
KA9 2RW, Scotland; telephone: (01292) 
479888; facsimile: (01292) 479703. This 
service information may be examined at the 
FAA, Central Region, Office of the Regional 
Counsel, Room 1558, 601 E. 12th Street, 
Kansas City, Missouri 64106. 

Note 4: The subject of this AD is addressed 
in British AD 003-07-98, dated July 13, 
1998. 

Issued in Kansas City, Missouri, on 
December 1, 1998. 


James E. Jackson, 


Acting Manager, Small Airplane Directorate, 
Aircraft Certification Service. 


[FR Doc. 98-32475 Filed 12—7—98; 8:45 am] 
BILLING CODE 4910-13-U 


DEPARTMENT OF TRANSPORTATION 
Federal Aviation Administration 


14 CFR Part 39 
[Docket No. 98-CE-92-AD] 
RIN 2120-AA64 


Airworthiness Directives; British 
Aerospace HP137 Mk1, Jetstream 
Series 200, and Jetstream Models 3101 
and 3201 Airplanes 


AGENCY: Federal Aviation 
Administration, DOT. 


ACTION: Notice of proposed rulemaking 
(NPRM). 


SUMMARY: This document proposes to \ 
adopt a new airworthiness directive 
(AD) that would apply to all British 
Aerospace HP137 Mkt1, Jetstream series 
200, and Jetstream Models 3101 and 
3201 airplanes. The proposed AD would 
require inspecting the elevator bias 
spring assembly for correct installation 
and to assure that the correctly 
manufactured bias spring is installed. 
The proposed AD would also require 
replacing any incorrectly manufactured 
bias spring and reworking any 
incorrectly installed bias spring 
assembly, inspecting the link assembly 
for distortion or damage, and replacing 
any distorted and/or damaged parts. The 
proposed AD is the result of mandatory 
continuing airworthiness information 
(MCAI) issued by the airworthiness 
authority for the United Kingdom. The 
actions specified by the proposed AD 
are intended to prevent failure of the 
bearings in the elevator down bias 
spring assembly caused by the 
installation of an incorrectly 
manufactured bias spring or damage or 
distortion to the assembly, which could 
result in reduced or loss of control of 
the airplane. 

DATES: Comments must be received on 
or before January 13, 1999. 


ADDRESSES: Submit comments in 
triplicate to the Federal Aviation 
Administration (FAA), Central Region, 
Office of the Regional Counsel, 
Attention: Rules Docket No. 98—CE-92- 
AD, Room 1558, 601 E. 12th Street, 
Kansas City, Missouri 64106. Comments 
may be inspected at this location 
between 8 a.m. and 4 p.m., Monday 
through Friday, holidays excepted. 

Service information that applies to the 
proposed AD may be obtained from 
British Aerospace Regional Aircraft, 
Prestwick International Airport, 
Ayrshire, KA9 2RW, Scotland; 
telephone: (01292) 479888; facsimile: 
(01292) 479703. This information also 
may be examined at the Rules Docket at 
the address above. 


FOR FURTHER INFORMATION CONTACT: Mr. 
S.M. Nagarajan, Aerospace Engineer, 
FAA, Small Airplane Directorate, 1201 
Walnut, suite 900, Kansas City, Missouri 
64106; telephone: (816) 426-6932; 
facsimile: (816) 426-2169. 
SUPPLEMENTARY INFORMATION: 


Comments Invited 


Interested persons are invited to 
participate in the making of the 
proposed rule by submitting such 
written data, views, or arguments as 
they may desire. Communications 
should identify the Rules Docket 
number and be submitted in triplicate to 
the address specified above. All 
communications received on or before 
the closing date for comments, specified 
above, will be considered before taking 
action on the proposed rule. The 
proposals contained in this notice may 
be changed in light of the comments 
received. 

Comments are specifically invited on 
the overall regulatory, economic, 
environmental, and energy aspects of 
the proposed rule. All comments 
submitted will be available, both before 
and after the closing date for comments, 
in the Rules Docket for examination by 
interested persons. A report that 
summarizes each FAA-public contact 
concerned with the substance of this 
proposal will be filed in the Rules 
Docket. 

Commenters wishing the FAA to 
acknowledge receipt of their comments 
submitted in response to this notice 
must submit a self-addressed, stamped 
postcard on which the following 
statement is made: “Comments to 
Docket No. 98—CE-92-AD.” The 
postcard will be date stamped and | 
returned to the commenter. 


Availability of NPRMs 


Any person may obtain a copy of ihis 
NPRM by submitting a request to the 


FAA, Central Region, Office of the 
Regional Counsel, Attention: Rules 
Docket No. 98—CE-92-AD, Room 1558, 
601 E. 12th Street, Kansas City, Missouri 
64106. 


Discussion 


The Civil Airworthiness Authority 
(CAA), which is the airworthiness 
authority for the United Kingdom, 
recently notified the FAA that an unsafe 
condition may exist on all British 
Aerospace HP137 Mk1, Jetstream series 
200, and Jetstream Models 3101 and 
3201 airplanes. The CAA reports that a 
link at a bearing that connects the 
elevator bias assembly spring to the 
elevator quadrant detached on three of 
the affected airplanes. This spring 
provides an additional feel force when 
the pilot moves the elevators to the 
aircraft nose-up position. The force is 
effective to the pilot when the airspeed 
of the airplane is low and the power is 
high. 

Further investigation revealed that an 
incorrectly manufactured bias spring 
was installed in each instance. The 
bearing that connects the spring is 
designed to accommodate a limited 
amount of twist force. The incorrectly 
manufactured bias spring provided too 
much twist force on the bearings due to 
an incorrect orientation of the spring 
hook ends. 

This condition, if not detected and 
corrected in a timely manner, could 
result in failure of the bearings in the 
elevator down bias spring with possible 
reduced or loss of control of the 
airplane. 


Relevant Service Information 


British Aerospace has issued 
Jetstream Alert Service Bulletin 27—A— 
JA980606, Original Issue: July 6, 1998, 
Revision 1: July 31, 1998, which 
includes procedures for the following: 
—inspecting the elevator bias spring 

assembly for correct installation and 

to assure that the correctly 
manufactured bias spring is installed; 

—replacing any incorrectly 
raanufactured bias spring and 
reworking any incorrectly installed 
bias spring assembly; 

—inspecting the link assembly for 
distortion or damage; and 

—replacing any distorted and/or 
damaged parts. 

The CAA classified this service 
bulletin as mandatory in order to assure 
the continued airworthiness of these 
airplanes in the United Kingdom. The 
CAA classifying a service bulletin as 
mandatory is the same in the United 
Kingdom as the FAA issuing an AD in 
the United States. 
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The FAA’s Determination 


This airplane model is manufactured 
in the United Kingdom and is type 
certificated for operation in the United 
States under the provisions of section 
21.29 of the Federal Aviation 
Regulations (14 CFR 21.29) and the 
applicable bilateral airworthiness 
agreement. Pursuant to this bilateral 
airworthiness agreement, the CAA has 
kept the FAA informed of the situation 
described above. 

The FAA has examined the findings 
of the CAA; reviewed all available 
information, including the service 
information referenced above; and 
_ determined that AD action is necessary 
for products of this type design that are 
certificated for operation in the United 
States. 


Explanation of the Provisions of the 
Proposed AD 

Since an unsafe condition has been 
identified that is likely to exist or 
develop in other British Aerospace 
HP137 Mk1, Jetstream series 200, and 
Jetstream Models 3101 and 3201 
airplanes of the same type design that 
are registered in the United States, the 
FAA is proposing AD action. The 
proposed AD would require inspecting 
the elevator bias spring assembly for 
correct installation and to assure that 
the correctly manufactured bias spring 
is installed. The proposed AD would 
also require replacing any incorrectly 
manufactured bias spring and reworking 
any incorrectly installed bias spring 
assembly, inspecting the link assembly 
for distortion or damage, and replacing 
any distorted and/or damaged parts 

Accomplishment of the proposed 
actions would be required in accordance 
with Jetstream Alert Service Bulletin 27- 
A-JA980606, Original Issue: July 6, 
1998, Revision 1: July 31, 1998. 


Cost Impact 


The FAA estimates that 350 airplanes 
in the U.S. registry would be affected by 
the proposed AD, that it would take 
approximately 1 workhour per airplane 
to accomplish the proposed action, and 
that the average labor rate is 
approximately $60 an hour. Parts cost 
approximately $40 per airplane. Based 
on these figures, the total cost impact of 
the proposed AD on U.S. operators is 
estimated to be $35,000, or $100 per 
airplane. 

Regulatory Impact 

The regulations proposed herein 
would not have substantial direct effects 
on the States, on the relationship 
between the national government and 
the States, or on the distribution of 
power and responsibilities among the 


various levels of government. Therefore, 
in accordance with Executive Order 
12612, it is determined that this 
proposal would not have sufficient 
federalism implications to warrant the 
preparation of a Federalism Assessment. 

For the reasons discussed above, I 
certify that this action (1) is not a. 
“significant regulatory action” under 
Executive Order 12866; (2) is not a 
“significant rule’ under DOT 
Regulatory Policies and Procedures (44 
FR 11034, February 26, 1979); and (3) if 
promulgated, will not have a significant 
economic impact, positive or negative, 
on a substantial number of small entities 
under the criteria of the Regulatory 
Flexibility Act. A copy of the draft 
regulatory evaluation prepared for this 
action has been placed in the Rules 
Docket. A copy of it may be obtained by 
contacting the Rules Docket at the 
location provided under the caption 
ADDRESSES. 


List of Subjects in 14 CFR Part 39 


Air transportation, Aircraft, Aviation 
safety, Safety. 


The Proposed Amendment 


Accordingly, pursuant to the 
authority delegated to me by the 
Administrator, the Federal Aviation 
Administration proposes to amend part 
39 of the Federal Aviation Regulations 
(14 CFR part 39) as follows: 


PART 39—AIRWORTHINESS 
DIRECTIVES 


1. The authority citation for part 39 
continues to read as follows: 


Authority: 49 U.S.C. 106(g), 40113, 44701. 


§39.13 [Amended] 

2. Section 39.13 is amended by 
adding a new airworthiness directive 
(AD) to read as follows: 


British Aerospace: Docket No. 98-CE-92-— 
AD. 


Applicability: HP137 Mk1, Jetstream Series 
200, and Jetstream Models 3101 and 3201 
airplanes, all serial numbers, certificated in 
any Category. 

Note 1: This AD applies to each airplane 
identified in the preceding applicability 
provision, regardless of whether it has been 
modified, altered, or repaired in the area 
subject to the requirements of this AD. For 
airplanes that have been modified, altered, or 
repaired so that the performance of the 
requirements of this AD is affected, the 
owner/operator must request approval for an 
alternative method of compliance in 
accordance with paragraph (d) of this AD. 
The request should include an assessment of 
the effect of the modification, alteration, or 
repair on the unsafe condition addressed by 
this AD; and, if the unsafe condition has not 
been eliminated, the request should include 
specific proposed actions to address it. 


Compliance: Required as indicated in the 
body of this AD, unless already 
accomplished. 

To prevent failure of the bearings in the 
elevator down bias spring assembly caused 
by the installation of an incorrectly 
manufactured bias spring or damage or 
distortion to the assembly, which could 
result in reduced or loss of control of the 
airplane, accomplish the following: 

(a) Within the next 100 hours time-in- 
service after the effective date of this AD, 
inspect the elevator bias spring assembly 
assembly for correct installation and to 
assure that the correctly manufactured bias 
spring is installed, in accordance with the 
ACCOMPLISHMENT INSTRUCTIONS 
section of Jetstream Alert Service Bulletin 


‘27-A-JA980606, Original Issue: July 6, 1998, 


Revision 1: July 31, 1998. 

(b) If an incorrectly manufactured bias 
spring is installed or the elevator bias spring 
assembly is incorrectly installed, prior to 
further flight, accomplish the following in. 
accordance with the ACCOMPLISHMENT 
INSTRUCTIONS section of Jetstream Alert 
Service Bulletin 27-A-JA980606, Original 
Issue: July 6, 1998, Revision 1: July 31, 1998. 

(1) Rework any incorrectly installed bias 
spring assembly; 

(2) Replace any incorrectly manufactured 
bias spring; and 

(3) Inspect the link assembly for distortion 
or damage, and replace any distorted and/or 
damaged parts. 

(c) Special flight permits may be issued in 
accordance with sections 21.197 and 21.199 
of the Federal Aviation Regulations (14 CFR 
21.197 and 21.199) to operate the airplane to 
a location where the requirements of this AD 
can be accomplished. 

(d) An alternative method of compliance or 
adjustment of the compliance time that 
provides an equivalent level of safety may be 
approved by the Manager, Small Airplane 
Directorate, Aircraft Certification Service, 
1201 Walnut, suite 900, Kansas City, 
Missouri 64106. The request shall be 
forwarded through an appropriate FAA 
Maintenance Inspector, who may add 
comments and then send it to the Manager, 
Small Airplane Directorate. 

Note 2: Information concerning the 
existence of approved alternative methods of 
compliance with this AD, if any, may be 
obtained from the Small Airplane Directorate 


(e) Questions or technical information 
related to British Aerospace Jetstream Alert 
Service Bulletin 27-A-JA980606, Original 
Issue: July 6, 1998, Revision 1: July 31, 1998, 
should be directed to British Aerospace 
Regional Aircraft, Prestwick International 
Airport, Ayrshire, KA9 2RW, Scotland; 
telephone: (01292) 479888; facsimile: (01292) 
479703. This service information may be 
examined at the FAA, Central Region, Office 
of the Regional Counsel, Room 1558, 601 E. 
12th Street, Kansas City, Missouri 64106. 


Note 3: The subject of this AD is addressed 
in British Aerospace Jetstream Alert Service 
Bulletin 27—A-JA980606, Original Issue: July 
6, 1998, Revision 1: July 31, 1998. This 
service bulletin is classified as mandatory by 
the United Kingdom Civil Aviation Authority 
(CAA). 
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Issued in Kansas City, Missouri, on 
December 1, 1998. 


James E. Jackson, 

Acting Manager, Small Airplane Directorate, 
Aircraft Certification Service. 

[FR Doc. 98—32474 Filed 12—7—98; 8:45 am] 
BILLING CODE 4910-13-U 


DEPARTMENT OF TRANSPORTATION 
Federal Aviation Administration 


14 CFR Part 39 
[Docket No. 98-CE-91-AD] 
RIN 2120-AA64 


Airworthiness Directives; British 
Aerospace Jetstream Model 3201 
Airplanes 


AGENCY: Federal Aviation 
Administration, DOT. 


ACTION: Notice of proposed rulemaking 
(NPRM). 


SUMMARY: This document proposes to 
adopt a new airworthiness directive 
(AD) that would apply to certain British 
Aerospace Jetstream Model 3201 
airplanes. The proposed AD would 
require replacing the nose landing gear 
downlock actuator, the flap actuator, the 
steering selector valve, the hydraulic 
reservoir, and the emergency selector 
valve. The proposed AD is the result of 
mandatory continuing airworthiness. 
information (MCAI) issued by the 
airworthiness authority for the United 
Kingdom. The actions specified by the 
proposed AD are intended to prevent 
internal corrosion of the hydraulic 
components on airplanes where these 
components were exposed to water 
contamination, which could result in 
reduced or loss of control of the 
airplane. 
DATES: Comments must be received on 
or before January 11, 1999. 
ADDRESSES: Submit comments in 
triplicate to the Federal Aviation 
Administration (FAA), Central Region, 
Office of the Regional Counsel, 
Attention: Rules Docket No. 98-CE-91-— 
AD, Room 1558, 601 E. 12th Street, - 
Kansas City, Missouri 64106. Comments 
may be inspected at this location 
between 8 a.m. and 4 p.m., Monday 
through Friday, holidays excepted. 
Service information that applies to the 
proposed AD may be obtained from 
British Aerospace Regional Aircraft, 
Prestwick International Airport, 
Ayrshire, KA9 2RW, Scotland; 
telephone: (01292) 479888; facsimile: 
(01292) 479703. This information also 
may be examined at the Rules Docket at 
the address above. 


FOR FURTHER INFORMATION CONTACT: Mr. 
S.M. Nagarajan, Aerospace Engineer, 
FAA, Small Airplane Directorate, 1201 
Walnut, suite 900, Kansas City, Missouri 
64106; telephone: (816) 426-6932; 
facsimile: (816) 426-2169. 


SUPPLEMENTARY INFORMATION: 
Comments Invited 


Interested persons are invited to 
participate in the making of the 
proposed rule by submitting such 
written data, views, or arguments as 
they may desire. Communications 
should identify the Rules Docket 
number and be submitted in triplicate to 
the address specified above. All 
communications received on or before 
the closing date for comments, specified 


* above, will be considered before taking 


action on the proposed rule. The 
proposals contained in this notice may 
be changed in light of the comments 
received. 

Comments are specifically invited on 
the overall regulatory, economic, 
environmental, and energy aspects of 
the proposed rule. All comments 
submitted will be available, both before 
and after the closing date for comments, 
in the Rules Docket for examination by 
interested persons. A report that 
summarizes each FAA-public contact 
concerned with the substance of this 
proposal will be filed in the Rules 
Docket. 

Commenters wishing the FAA to 
acknowledge receipt of their comments 
submitted in response to this notice 
must submit a self-addressed, stamped 
postcard on which the following 
statement is made: “Comments to 
Docket No. 98—CE-91—AD.” The 
postcard will be date stamped and 
returned to the commenter. 


Availability of NPRMs 


Any person may obtain a copy of this 
NPRM by submitting a request to the . 
FAA, Central Region, Office of the 
Regional Counsel, Attention: Rules 
Docket No. 98—CE-91—AD, Room 1558, 
601 E. 12th Street, Kansas City, Missouri 
64106. 


Discussion 


The Civil Airworthiness Authority 
(CAA), which is the airworthiness 
authority for the United Kingdom, 
recently notified the FAA that an unsafe 
condition may exist on certain British 
Aerospace Jetstream Model 3201 
airplanes. The CAA reports incidents of 
hydraulic components having 
significant internal corrosion. 

This condition, if not corrected in a_ 
timely manner, could result in loss of 
hydraulic power with consequent 


reduced or loss of control of the 
airplane. 


Relevant Service Information 


British Aerospace has issued 
Jetstream Alert Service Bulletin 29—A— 
JA 970940, Original Issue: February 4, 
1998, which specifies replacing the 
following critical components of the 
hydraulic system in accordance with the 
applicable maintenance manual: 

—the nose landing gear downlock 
actuator; 

—the flap actuator; 

—the steering selector valve; 

= hydraulic reservoir; and 

—the emergency selector valve. 

The CAA classified this service 
bulletin as mandatory and issued British 
AD 001-—02-98, not dated, in order to 
assure the continued airworthiness of 
these airplanes in the United Kingdom. 


The FAA’s Determination 


This airplane model is manufactured 
in the United Kingdom and is type 
certificated for operation in the United 
States under the provisions of section 
21.29 of the Federal Aviation 
Regulations (14 CFR 21.29) and the 
applicable bilateral airworthiness 
agreement. Pursuant to this bilateral 
airworthiness agreement, the CAA has 
kept the FAA informed of the situation 
described above. 

The FAA has examined the findings 
of the CAA; reviewed all available 
information, including the service 
information referenced above; and 
determined that AD action is necessary 
for products of this type design that are. 
certificated for operation in the United 
States. 


Explanation of the Provisions of the 
Proposed AD 


Since an unsafe condition has’been 
identified that is likely to exist or 
develop in other British Aerospace 
Jetstream Model 3201 airplanes of the 
same type design registered in the 
United States, the FAA is proposing AD 
action. The proposed AD would require 
replacing the nose landing gear 
downlock actuator, the flap actuator, the 
steering selector valve, the hydraulic 
reservoir, and the emergency selector 
valve. Accomplishment of the proposed 
actions would be required in accordance 
with the applicable maintenance 
manual, as specified in Jetstream Alert 
Service Bulletin 29-A-JA 970940, 
Original Issue: February 4, 1998. 


Cost Impact 


The FAA estimates that 9 airplanes in 
the U.S. registry would be affected by 
the proposed AD, that it would take 
approximately 33 workhours per 
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airplane to accomplish the proposed 
action, and that the average labor rate is 
approximately $60 an hour. Parts to 
accomplish the replacements cost 
approximately $46,636. (Overhauled or 
repaired parts are available from the 
agencies of equipment manufacturers or 
from the aircraft manufacturer’s agency). 
Based on these figures, the total cost 
impact of the proposed AD on U.S. 
operators is estimated to be $437,544, or 
$48,616 per airplane. 


Compliance Time of the Proposed AD 


The compliance time of the proposed 
AD is presented in both calendar time 
and hours time-in-service (TIS). 
Corrosion could occur on the hydraulic 
system components and then either 
continue to deteriorate the part over 
time regardless of airplane operation or 
develop into stress cracks over time 
based on airplane operation. In order to 
assure that this condition does not go 
undetected, a compliance time of 
specific hours TIS and calendar time is 
proposed. 

Regulatory Impact 

The regulations proposed herein 
would not have substantial direct effects 
on the States, on the relationship 
between the national government and 
the States, or on the distribution of 
power and responsibilities among the 
various levels of government. Therefore, 
in accordance with Executive Order 
12612, it is determined that this 
proposal would not have sufficient 
federalism implications to warrant the 
preparation of a Federalism Assessment. 

For the reasons discussed above, I 
certify that this action (1) is not a 
“significant regulatory action” under 
Executive Order 12866; (2) is not a 
“significant rule” under DOT 
Regulatory Policies and Procedures (44 
FR 11034, February 26, 1979); and (3) if 
promulgated, will not have a significant 
economic impact, positive or negative, 
on a substantial number of small entities 
under the criteria of the Regulatory 
Flexibility Act. A copy of the draft 
regulatory evaluation prepared for this 
action has been placed in the Rules 
Docket. A copy of it may be obtained by 
contacting the Rules Docket at the 
location provided under the caption 
ADDRESSES. 


List of Subjects in 14 CFR Part 39 

Air transportation, Aircraft, Aviation 
safety, Safety. 
The Proposed Amendment 


Accordingly, pursuant to the 
authority delegated to me by the 
Administrator, the Federal Aviation 
Administration proposes to amend part 


39 of the Federal Aviation Regulations 
(14 CFR part 39) as follows: 


PART 39—AIRWORTHINESS 
DIRECTIVES 


1. The authority citation for part 39 
continues to read as follows: 


Authority: 49 U.S.C. 106(g), 40113, 44701. 


§39.13 [Amended] 

2. Section 39.13 is amended by 
adding a new airworthiness directive 
(AD) to read as follows: 

British Aerospace: Docket No. 98—CE-91-— 
AD. 


Applicability: Jetstream Model 3201 
airplanes, constructor numbers 841, 842, 844 
through 848, 851, 853 through 855, 857, 859 
through 862, and 864; certificated in any 
category. 

Note 1: This AD applies to each airplane 
identified in the preceding applicability 
provision, regardless of whether it has been 
modified, altered, or repaired in the area 
subject to the requirements of this AD. For 
airplanes that have been modified, altered, or 
repaired so that the performance of the 
requirements of this AD is affected, the 
owner/operator must request approval for an 
alternative method of compliance in 
accordance with paragraph (c) of this AD. 
The request should include an assessment of 
the effect of the modification, alteration, or 
repair on the unsafe condition addressed by 
this AD; and, if the unsafe condition has not 
been eliminated, the request should include 
specific proposed actions to address it. 

Compliance: Required at whichever of the 
following occurs later, unless already 
accomplished: 

1. Upon accumulating 8,000 landings on 
the airplane or within 5 years since the last 
time the hydraulic system components were 
replaced (see paragraph (a) of this AD for 
listing of components), whichever occurs 
first; or 

2. Within the next 12 calendar months after 
the effective date of this AD. 

Note 2: If the number of landings is 
unknown, hours time-in-service (TIS) may be 
used by dividing 8,000 by 0.75. If hours TIS 
are utilized to calculate the number of 
landings, this would calculate the 8,000 
landings compliance time to 10,667 hours 
TIS. 

To prevent internal corrosion of the 
hydraulic components on airplanes where 
these components were exposed to water 
contamination, which could result in 
reduced or loss of control of the airplane, 
accomplish the following: 

(a) Replace the following critical 
components of the hydraulic system, in 
accordance with the applicable maintenance 
manual, as specified in Jetstream Alert 
Service Bulletin 29—-A-JA 970940, Original 
Issue: February 4, 1998: 

(1) the nose landing gear downlock 
actuator; 

(2) the flap actuator; 

(3) the steering selector valve; 

(4) the hydraulic reservoir; and 

(5) the emergency selector valve. 


Note 3: The FAA highly recommends 
replacing the hydraulic fluid while these 
system components are being replaced, as 
specified in Jetstream Alert Service Bulletin 
29-A-JA 970940, Original Issue: February 4, 
1998. 

(b) Special flight permits may be issued in 
accordance with sections 21.197 and 21.199 
of the Federal Aviation Regulations (14 CFR 
21.197 and 21.199) to operate the airplane to 
a location where the requirements of this AD 
can be accomplished. 

(c) An alternative method of compliance or 
adjustment of the compliance time that 
provides an equivalent level of safety may be 
approved by the Manager, Small Airplane 
Directorate, Aircraft Certification Service, 
1201 Walnut, suite 900, Kansas City, 
Missouri 64106. The request shall be 
forwarded through an appropriate FAA 
Maintenance Inspector, who may add 
comments and then send it to the Manager, 
Small Airplane Directorate. 


Note 4: Information concerning the 
existence of approved alternative methods of 
compliance with this AD, if any, may be 
obtained from the Small Airplane 
Directorate. 


(d) Questions or technical information 
related to British Aerospace Jetstream Alert 
Service Bulletin 29-A-JA 970940, Original 
Issue: February 4, 1998, should be directed 
to British Aerospace Regional Aircraft, 
Prestwick International Airport, Ayrshire, 
KA9 2RW, Scotland; telephone: (01292) 
479888; facsimile: (01292) 479703. This 
service information may be examined at the 
FAA, Central Region, Office of the Regional 
Counsel, Room 1558, 601 E. 12th Street, 
Kansas City, Missouri 64106. 

Note 5: The subject of this AD is addressed 
in British AD 001-02-98, not dated. 

Issued in Kansas City, Missouri, on 
December 1, 1998. 


James E. Jackson, 


Acting Manager, Small Airplane Directorate, 
Aircraft Certification Service. 


[FR Doc. 98—32471 Filed 12-7—-98; 8:45 am] 
BILLING CODE 4910-13-U 


DEPARTMENT OF THE TREASURY 
Internal Revenue Service 


26 CFR Part 1 
[REG-209446-82] 
RIN 1545-AT52 


Pass Through of items of an S 
Corporation to its Shareholders; 
Hearing Cancellation 


AGENCY: Internal Revenue Service (IRS), 
Treasury. 

ACTION: Cancellation of notice of public 
hearing on proposed rulemaking. 


SUMMARY: This document provides 
notice of cancellation of a public 
hearing on proposed regulations relating 
to the pass through of items of an S 


Federal Register/Vol. 63, No. 235/Tuesday, December 8, 1998/ Proposed Rules 


67635 


corporation to its shareholders, the 
adjustments to the basis of stock of the 
shareholders, and the treatment of 
distributions by an S corporation. 
DATES: The public hearing originally 
scheduled for Tuesday, December 15, 
1998, at 10 a.m., is cancelled. 

FOR FURTHER INFORMATION CONTACT: 
Michael L. Slaughter of the Regulations 
Unit, Assistant Chief Counsel 
(Corporate), (202) 622-7180 (not a toll- 
free number). 

SUPPLEMENTARY INFORMATION: A notice 
of proposed rulemaking and notice of 
public hearing that appeared in the 
Federal Register on Tuesday, August 
18, 1998 (63 FR 44181), announced that 
a public hearing was scheduled for 
Tuesday, December 15, 1998, at 10 a.m., 
in room 2615, Internal Revenue 
Building, 1111 Constitution Avenue, 
NW., Washington, DC. The subject of 
the public hearing is proposed 
regulations under section 1366, 1367 
and 1368 of the Internal Revenue Code. 
The public comment period for these 
proposed regulations expired on 
Monday. November 16, 1998. 

The notice of proposed rulemaking 
and notice of public hearing, instructed 
those interested in testifying at the 
public hearing to submit a request to 
speak and an outline of the topics to be 
addressed. As of December 2, 1998, no 
one has requested to speak. Therefore, 
the public hearing scheduled for 
Tuesday, December 15, 1998, is 
cancelled. 

Cynthia E. Grigsby, 

Chief, Regulations Unit, Assistant Chief 
Counsel (Corporate). 

{FR Doc. 98-32467 Filed 12~—7-98; 8:45 am] 
BILLING CODE 4830-01-U 


DEPARTMENT OF THE INTERIOR 
National Park Service 


36 CFR Part 59 
RIN 1024—AC68 


Land and Water Conservation Fund 
Program ot Assistance to States: Post 
Completion Compliance 
Responsibilities 


AGENCY: National Park Service, Interior. 
ACTION: Proposed rule. 


SUMMARY: This proposed rule would 
modify Land and Water Conservation 
Fund (L&WCF) post-completion 
requirements by clarifying the state 
planning prerequisite for conversion 
approval, allowing the recipients of a 
L&WCF grant to use non-recreation land 
they currently own, or non-recreation 


land that is transferred from one public 
agency to another without payment, to 
satisfy the replacement requirement 
when land acquired with L&WCF 
assistance is proposed for conversion to 
other than public outdoor recreation 
uses, assuming all other eligibility 
criteria are met, eliminating the 
requirement that the National Park 
Service be notified of all instances of 
obsolescence and facility use changes, 
and establishing standards for resolving 
premature conversions to ensure their 
timely resolution. These changes are 
necessary to implement the 
recommendations of the park protection 
and stewardship task force which was 
established by the NPS to reengineer the 
post-completion compliance functions 
of the program and to address the 
recommendations of the Department of 
the Interior’s Office of Inspector 
General. 

DATES: Written comments will be 
accepted until February 8, 1999. 
ADDRESSES: Comments should be sent to 
the Chief, Recreation Programs Division, 
National Park Service, Department of 
the Interior, 1849 “‘C” St., NW., Room 
3624, Washington, DC 20240. 

FOR FURTHER INFORMATION CONTACT: Mr. 
Wayne Strum (202-565-1129) or Mr. 
Kenneth R. Compton (202-565-1140). 
SUPPLEMENTARY INFORMATION: 


Background 

Section 6(f)(3) of the L&WCF Act of 
1965 stipulates that changes in use to 
other than public outdoor recreation at 
assisted sites may only be made with 
the approval of the Secretary of the 
Interior if such a conversion is in accord 
with the Statewide Comprehensive 
Outdoor Recreation Pian (SCORP) and 
only if a converted property is replaced 
by substitute property of at least equal 
fair market value and of reasonably 
equivalent location and usefulness. On 
September 25, 1986, NPS published a 
final rule describing the post- 
completion compliance responsibilities 
for recipients of grants under the 
L&WCF grant-in-aid program. The 
regulations were subsequently amended 
on June 15, 1987 (52 FR 22747), to 
implement section 303 of the 
Emergency Wetlands Resources Act of 
1986 which clarifies the equivalent 
usefulness criterion. The conversion 
requirements are codified at 36 CFR 
59.3. 

As part of the Vice President’s 
National Performance Review, NPS 
established a park protection and 
stewardship task force to examine how 
local, State, and Federal governments 
could work together to better protect-the 
public recreation estate created by 


L&WCF grant-in-aid program from the 
twin challenges of increasing 
development and shrinking manpower 
and financial resources at all levels of 
government. The goal of the task force 
members was to simplify and streamline 
the conversion review and approval 
process in 36 CFR part 59 without 
compromising the integrity of the 
recreation estate established through the 
L&WCF State grant program. The task 
force report, ‘‘Protecting the Legacy,” 
issued in November 1996, included 
several recommendations which will] 
lighten the burden of the 56 States and 
Territories, the primary recipients of 
L&WCF grant assistance, as well as 
thousands of pass-through recipients at 
the local level. Some recommendations 
can be implemented administratively. 
However, three of the recommendations 
require revisions or amendments to the 
published regulations. This rulemaking 
is also being used to clarify language in 
the preamble to the 1986 rulemaking 
regarding the role of the SCORP in the 
conversion review and approval 
process. 


Every State must have a SCORP 
which has been reviewed and accepted 
by NPS before it can apply for and 
receive grants under the Lk WCF 
program. In addition, the prerequisites 
for conversion approval found in 
§ 59.3(b) include the requirement that a 
conversion and substitution must be in 
accerd with the then-existing SCORP or 
equivalent recreation plans. In the 
discussion of public comments found in 
the preamble to the 1986 final rule (51 
FR 34182), equivalent recreation plans 
are described as whatever planning 
effort exists after program funding ends 
which most closely compares with that 
of the SCORP and which the State 
would maintain at the impetus of State 
law or for some other appropriate 
reason. It is possible that this language 
could be misinterpreted to preclude any 
conversion request unless justified by a 
single plan, statewide in scope and 
maintained by the State. The intent of 
the equivalent recreation plans language 
was to give the States and local project 
sponsors the flexibility to pursue 
legitimate conversion requests in the 
absence of a formal SCORP as long as 
a suitable planning alternative was 
available—whether a recreation plan 
developed by a State as part of its own 
comprehensive planning efforts or any 
local or regional plan(s) acceptable to 
the State for the purpose of complying 
with section 6(f)(3). Such a plan may be 
considered as equivalent and could 
serve in lieu of an official SCORP to 
support (or reject) a conversion request 
but only if it has been formulated with 
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benefit of public input and the existing 
SCORP has expired and L&WCF grant 
funding has ceased. 

Subsection 59.3(b)(4)(iv) of the 
regulation prohibits land which is 
currently in public ownership from 
being used as replacement for land 
acquired as part of a LkWCF project. 
This prohibition includes land acquired 
from another public agency unless the 
selling agency is required by law to 
receive payment for the land. 

Before 1982, program policy dictated 
that replacement real property must be 
newly acquired land and meet the 
standards for new acquisition projects. 
Therefore, replacement property could 
not be rededicated publicly owned 
lands regardless of whether the original 
project was for the acquisition of land 
or the development of facilities. 
However, in January 1982, NPS 
implemented a policy change which 
permitted rededicated public land not 
currently used or dedicated to public 
recreation/conservation, to be used as 
replacement land when a section 6(f)(3) 
conversion occurs within the 
boundaries of a LkWCF-assisted 
development project. 

The task force concluded that this 
policy could apply equally well to 
acquisition projects, that there would be 
no diminution of the recreation estate if 
project sponsors were allowed to use 
non-recreation land it currently owns 
(or nonrecreation land that is transferred 
from one public agency to another 
without payment) to satisfy the 
replacement requirement on acquisition 
projects. Since public recreation is being 
protected in perpetuity, the other 
requirements of the LkWCF Act must 
still be met and the approval of a 
conversion proposal remains subject to 
the Secretary’s approval authority, NPS 
concurs in the recommendation of the 
task force and proposes that this 
subsection be removed. 

Existing § 59.3(d) requires NPS 
approval for any facility use change 
which would significantly contravene 
the intended recreation use of the area 
when the L&WCF assistance was 
provided. Although it does not require 
NPS approval for each and every facility 
use change or every time the 
maintenance of a park structure or use 
of an improvement funded with L& WCF 
assistance is discontinued after 
outliving its useful life (obsolescence), 
current regulations do require that NPS 
be notified of al] proposed changes in 
advance of their occurrence regardless 
of cause. The intent of this review 
requirement was to ensure that no 
significant change occurs, or conversion 
of use takes place, without proper 
review and approval. 


The task force recommended and NPS 
agreed that notification for every facility 
use change or every instance of facility 
obsolescence or deterioration of a 
L&WCF-assisted improvement requiring 
its removal or replacement was an 
unnecessary burden on L&WCF project 
sponsors. Therefore, in proposed 
§ 59.3(d), this notification requirement 
for instances of obsolescence has been 
deleted except in the following two 
situations: (1) determinations of 
obsolescence which occur during the 
first five years after project closeout (to 
ensure contract compliance and to 
monitor fraud, waste and abuse), and (2) 
any instance of obsolescence which 
triggers a significant change of use. The 
State will continue to maintain a record 
for determinations of obsolescence after 
the five year period. 

Facility use changes are addressed 
separately in new § 59.3(e). This section 
sets forth the requirement that NPS 
approval is required only for proposed 
changes to an otherwise eligible facility 
use which would significantly 
contravene the intended recreation use 
of the area when the L&WCF assistance 
was provided. In determining whether 
NPS approval is required, recipients are 
encouraged to review the original 
project application, agreement, 
amendments and any other related 
project documentation that would 
clarify the intended use of the park. The 
recipient should also view the project 
area in the context of its overall use and 
the area should be monitored in this 
context, e.g., a change from developed 
sports and play fields to a natural area, 
or vice versa, would require NPS review 
and approval. In addition, local 
recipients may wish to consult with the 
State administering agency for advice 
and counsel in determining the 
significance of a facility use change. All 
changes of use, whether significant or 
not, must nonetheless be public outdoor 
recreation uses otherwise eligible under 
the L&WCF program. Changes to other 
than eligible public outdoor recreation 
uses will constitute a conversion of use. 

Conversions of L&WCF-assisted 
projects to other than public outdoor 
recreation use which are underway or 
which have been completed without the 
prior approval of the State and NPS are 
still subject to the statutory 
requirements for conversion review 
including the provision of suitable 
replacement property if subsequently 
approved; and the responsibility for 
resolving these premature conversion 
actions has and continues to rest with 
the agency responsible for administering 
the L&WCF program at the State level. 
However, internal audits have noted 
that there are no guidelines or standards 


for insuring that premature conversions 
(including the identification of suitable 
replacement property) are resolved in a 

timely manner. Therefore a new 

§ 59.3(f), is added which establishes a 

120-day time period from the date of 

conversion discovery, before the 

expiration of which the State is required 

to notify NPS of the actions it has taken 

or proposes to take to bring the project 

back into compliance with the grant 

agreement. It is important to note that 

approval of such conversions is not i 
guaranteed unless all the prerequisites q 
for a conversion set forth in § 59.3(b) are 

fulfilled including conclusively 

demonstrating that all practical 

alternatives which existed prior to 

taking the unauthorized action were 

taken into consideration. 


Drafting Information 


The primary author of this rule is 
Wayne Strum, Recreation Programs 
Division, National Park Service, 
Washington, DC 20240. 


Public Participation 


It is the policy of the Department of 
the Interior, whenever practicable, to 
afford the public an opportunity to 
participate in the rulemaking process. 
Accordingly, interested persons may 
submit written comments regarding this 
proposed rule to the address noted at 
the beginning of this rulemaking. The 
NPS will review all comments and 
consider making changes to the rule 
based upon analysis of the comments. 


Compliance With Other Laws 


1. Regulatory Planning and Review 


This rule is a significant rule and has 
been reviewed by the Office of 
Management and Budget under 
Executive Order 12866. 

(a) This rule will not have an effect of 
$100 million or more on the economy. 
It will not adversely affect in a material 
way the economy, productivity, 
competition, jobs, the environment, 
public health or safety, or State, local or 
tribal governments or communities. 

(b) This rule will not create a serious 
inconsistency or otherwise interfere 
with an action taken or plarfhed by 
another agency. The changes proposed 
will only affect NPS and its grant 
recipients. 

(c) This rule does alter the budgetary 
effects or entitlements, grants, user fees, 
or loan program or the rights or | 
obligations of their recipients. Grant 
recipients will benefit by reduced 
reporting requirements and increased | 
flexibility in identifying eligible 
replacement property. 

d) This mo does not raise novel legal 
issues. That portion involving eligibility 


4 
1 


Federal Register/Vol. 


63, No. 235/Tuesday, December 8, 


1998 / Proposed Rules 67637 


of replacement property represents a 
revision to existing policy. 


2. Regulatory Flexibility Act 


The Department of the Interior 
certifies that this document will not 
have a significant economic effect on a 
substantial number of small entities 
under the Regulatory Flexibility Act (5 
U.S.C. 601 et seq.) The procedural 
changes have no economic impact; the 
change in the eligibility of replacement 
land for conversions will have little 
effect since the value of conversions 
involving recipients of all types of 
entities (State governments, counties, 
cities and small communities) totaled 
only $6.5 million annually for the past 
three fiscal years. 


3. Small Business Regulatory 
Enforcement Fairness Act (SBREFA) 


This is not a major rule under 5 U.S.C. 
804(2), the Small Business Regulatory 
Enforcement Fairness Act. This rule: 

a. Does not have an annual effect on 
the economy of $100 million or more. It 
clarifies a state planning requirement, 
eliminates a reporting requirement, 
establishes a time standard for timely 
resolution of after-the-fact conversions, 
and gives States and local units of 
government increased flexibility in the 
identification of suitable replacement 
property. The latter will result in a cost 
savings to the grant recipient but as 
indicated above, the impact is far less 
than the $100 million threshold. 

b. Will not cause a major increase in 
costs or prices for consumers, 
individual industries, Federal, State, or 
local government agencies, or 
geographic regions. To the contrary, 
State and local governments will realize 
some cost savings in those instances 
when land already in public ownership 
may be used as replacement. 

c. Does not have significant adverse 
effects on competition, employment, 
investment, productivity, innovation, or 
the ability of U.S.-based enterprises to 
compete with foreign-based enterprises. 
This rulemaking affects only the 
relationship between the National Park 
Service and its State and local partners 
under the L&kWCF grant program, not 
U.S. commerce. 


4. Unfunded Mandates Reform Act 


This rule does not impose an 
unfunded mandate on State, local, or 
tribal governments or the private sector 
of more than $100 million per year. This 
rule does not have a significant or 
unique effect on State, local or tribal 
governments or the private sector. It 
imposes no new requirements in 
addition to those set forth in the grant 
contract and the existing regulations, 


and, in fact, facilitates contract 
compliance by the recipient (States) and 
sub-recipients (local units of 
government). 


5. Takings 


In accordance with Executive Order 
12630, the rule does not have significant 
takings implications. This will reduce 
the number of replacement acquisitions 
required and therefore result in less 
interference with the use of private 
property. 

6. Federalism 


In accordance with Executive Order 
12612, the rule does not have significant 
Federalism effects. The States are the 
primary recipients of LkWCF grant 
assistance and have been consulted 
during the development of the task force 
report referenced above, and as a result 
of the rulemaking, States and local units 
of government will realize increased 
flexibility in the conversion process. 


7. Civil Justice Reform 


In accordance with Executive Order 
12988, the Office of the Solicitor has 
determined that the rule meets the 
requirements of sections 3(a) and 3(b)(2) 
of the Order. 


8. Paperwork Reduction Act 


This regulation does not require any 
new information collection 
requirements from 10 or more parties 
and a submission under the Paperwork 
Reduction Act is not required. 


9. National Environmental Policy Act 


This rule does not constitute a major 
Federal action significantly affecting the 
quality of the human environment. As a 
regulation of an administrative nature, 
the environmental effects of which are 
too broad, speculative or conjectural to 
lend them themselves to meaningful 
analysis and will be subject later to the 
NEPA process, either collectively or 
case-by-case, this rule is categorically 
excluded from the NEPA process 
pursuant to 516 DM 2, Appendix 1 of 
the Departmental Manual. 


10. Clarity of This Regulation 


Executive Order 12866 requires each 
agency to write regulations that are easy 
to understand. We invite your 
comments on how to make this rule 
easier to understand including answers 
to questions such as the following: (1) 
Are the requirements in the rule clearly 
stated? (2) Does the rule contain 
technical language or jargon that 
interferes with its clarity? (3) Does the 
format of the rule (grouping and order 
of sections, use of headings, - 
paragraphing, etc.) aid or reduce its 


clarity? (4) Is the description of the rule 
in the Supplementary Information 
section of the preamble helpful in 
understanding the proposed rule? What 
else could we do to make the rule easier 
to understand? 

Send a copy of any comments that 
concern how we could make this rule 
easier to understand to: Office of 
Regulatory Affairs, Department of the 
Interior, Room 7229, 1849 C Street NW, 
Washington, DC 20240. You may also e- 
mail the comments to his address: 
Exsec@ios.doi.gov 


List of Subjects in 36 CFR Part 59 


Grant programs—recreation, 
Recreation and recreation areas, 
Reporting and recordkeeping 
requirements. 

or the reasons set forth in the 
preamble, NPS proposes to amend 36 
CFR part 59 as follows: 


PART 59—LAND AND WATER 
CONSERVATION FUND PROGRAM OF 
ASSISTANCE TO STATES; POST- 
COMPLETION COMPLIANCE 
RESPONSIBILITIES 


1. The authority citation for part 59 is 
revised to read as follows: 


Authority: Sec. 6, Pub. L. 88-578, 78 Stat. 
897 (16 U.S.C. 4601-4 et seq.). 


2. Amend § 59.3 by removing 
paragraph (b)(4)(iv), revising paragraph 
(d), and adding new paragraphs (e) and 
(f), to read as follows: 


§59.3 Conversion requirements. 
* * * * * 

(d) Does the perpetual use 
requirement mean that an obsolete 
facjlity or improvement must continue 
to remain available for public recreation 
use? (1) Recipients are not required to 
continue operation of a Fund-assisted 
facility or improvement beyond its 
useful life. 

(2) It is normally not necessary for the 
recipient to notify NPS or seek approval 
to determine that a facility or 
improvements is obsolete. However, 
NPS approval is required and must be 
requested in writing by the State for any 
proposed obsolete facility determination 
which occurs during the first 5 years 
after project closeout or results in a 
significant change in the use of the 
project area from what was intended in 
the original project agreement and 
amendments. The latter will require 
review and approval in accordance with 
paragraph (e) of this section. 

(3) The project sponsor must maintain 
the entire area acquired or developed 
with Fund assistance for public outdoor 
recreation following discontinuance of 
the assisted facility or improvement. 
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Failure to do this is considered to be a 
conversion and requires NPS approval 
and the substitution of replacement land 
in accordance with section 6(f)(3) of the 
L&WCF Act and paragraphs (a) through 
(c) of this section. 


(e) Is NPS approval required for every 
change of use? (1) Recipients are not 
required to notify or seek NPS approval 
for every change in facility use. 


(2) A State must request NPS approval 
in writing when there is a proposed 
change to another otherwise eligible 
facility use at the same site which will 
significantly contravene the original 
project agreement, amendments and 
other project documentation. A project 
area should be viewed in the context of 
overall use and should be monitored in 
this context. 


(3) In reviewing a request for changes 
in use, NPS will consider the proposal’s 
consistency with the Statewide 
Comprehensive Outdoor Recreation 
Plan or equivalent recreation plan. 


(4) Any facility use change to other 
than a public outdoor recreation use is 
considered to be a conversion and will 
require NPS approval and the 
substitution of replacement land in 
accordance with section 6(f)(3) of the 
L&WCF Act and paragraphs (a) through 
(c) of this section. 


(f) Must conversions which have taken 
place prematurely satisfy the same tests 
as those which have not yet occurred? 
Conversions of Fund-assisted projects to 
other than public outdoor recreation use 
which are underway or which have 
been completed without the prior 
approval of the State and NPS are still 
subject to the statutory requirements for 
conversion review, including the 
provision of suitable replacement 
property if approved. To ensure that 
premature conversions are resolved in a 
timely manner (including the 
identification of suitable replacement 
property if retroactively approved), the 
State, within 120 days from the date of 
conversion discovery, must notify NPS 
of the corrective actions it has taken or 
proposes take to bring the project back 
into compliance with the terms of the 
grant agreement and paragraphs (a) 
through (c) of this section. The notice 
must include a schedule for the actions 
to be taken through completion of this 
process. 


Dated: August 13, 1998. 
Donald J. Barry, 


Assistant Secretary for Fish and Wildlife and 
Parks. 


[FR Doc. 98—32385 Filed 12-7—98; 8:45 am] 
BILLING CODE 4310-70-P 


ENVIRONMENTAL PROTECTION 
AGENCY 


40 CFR Part 52 


[RI-6987b; A-1-FRL-6192-6] 


Approval and Promulgation of Air 
Quality Implementation Plans; Rhode 
island; 15 Percent Rate-of-Progress 
and Contingency Plans; Revisions to 
1990 Ozone Emission Inventory 


AGENCY: Environmental Protection 
Agency (EPA). 
ACTION: Proposed rule. 


SUMMARY: The EPA is proposing to 
approve State Implementation Plan 
(SIP) revisions submitted by the State of 
Rhode Island. The SIP revisions consist 
of the State’s 15 percent rate of progress 
(ROP) plan and contingency plans, and 
minor revisions to the State’s 1990 
ozone emission inventory. In the Final 
Rules section of this Federal Register, 
EPA is approving the State’s SIP 
submittals as a direct final rule without 
prior proposal because the Agency 
views this as a noncontroversial 
submittal and anticipates no adverse 
comments. A detailed rationale for the 
approval is set forth in the direct final 
rule. If no adverse comments are 
received in response to this action, no 
further activity is contemplated. If EPA 
receives adverse comments, the direct 
final rule will be withdrawn and all! 
public comments received will be 
addressed in a subsequent final rule 
based on this proposed rule. EPA will 
not institute a second comment period. 
Any parties interested in commenting 
on this action should do so at this time. 
DATES: Written comments must be 
received on or before January 7, 1999. 
ADDRESSES: Comments may be mailed to 
Susan Studlien, Deputy Director, Office 
of Ecosystem Protection (mail code 
CAA), U.S. Environmental Protection 
Agency, Region I, JFK Federal Bldg., 
Boston, MA 02203. Copies of the State 
submittal and EPA’s technical support 
document are available for public 
inspection during normal business 
hours, by appointment at the Office of 
Ecosystem Protection, U.S. 
Environmental Protection Agency, 
Region I, One Congress Street, 11th 
floor, Boston, MA and at the Division of 
Air and Hazardous Materials, 
Department of Environmental 
Management, 291 Promenade Street, 
Providence, RI 02908-5767. 

FOR FURTHER INFORMATION CONTACT: 
Robert F. McConnell, (617) 565-9266. 
SUPPLEMENTARY INFORMATION: For 
additional information, see the direct 


final rule which is located in the Rules 
section of this Federal Register. 

Dated: November 13, 1998. 
John P. DeVillars, 
Regional Administrator, Region I. 
{FR Doc. 98-32416 Filed 12—7—98; 8:45 am] 
BILLING CODE 6560-50-P 


ENVIRONMENTAL PROTECTION 
AGENCY 


40 CFR Part 52 
[KY-106—102-9903b; FRL-6191-9] 


Approval and Promulgation of 
implementation Pians; Commonwealth 
of Kentucky 


AGENCY: Environmental Protection 
Agency (EPA). 
ACTION: Proposed rule. 


SUMMARY: EPA proposes to approve the 
Kentucky 15 Percent Plan, the 
automobile inspection and maintenance 
(I/M) program and the 1990 baseline 
emissions inventory submitted by the 
Commonwealth of Kentucky through 
the Kentucky Natural Resources 
Environmental Protection Cabinet on 
September 11, 1998. The adoption of a 
15 Percent Plan, an I/M program and a 
baseline emissions inventory are 
required by the 1990 Clean Air Act 
Amendments for the Northern Kentucky 
Counties of Boone, Campbell, and 
Kenton, which are a part of the 
Cincinnati-Hamilton moderate 
nonattainment area for the one-hour 
ozone National Ambient Air Quality 
Standard (NAAQS). In addition, EPA 
proposes to approve revisions to the 
Kentucky State Implementation Plan 
(SIP) submitted on February 3, 1998, for 
the implementation of the rule regarding 
Stage ii control at gasoline dispensing 
facilities and revisions to the existing 
open burning rule which provide a 
portion of the emission reductions 
included in the 15 Percent Plan. 

In the final rules section of this 
Federal Register, the EPA is approving 
Kentucky’s SIP revision as a direct final 
rule without prior proposal because the 
Agency views this as a noncontroversial 
revision amendment and anticipates no 
adverse comments. A detailed rationale 
for the approval is set forth in the direct 
final rule. If no adverse comments are 
received in response to the direct final 
rule, no further activity is contemplated 
in relation to this proposed rule. If EPA 
receives adverse comments, the direct 
final rule will be withdrawn and all 
public comments received will be 
addressed in a subsequent final rule 
based on this proposed rule. The EPA 
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will not institute a second comment 
period on this document. Any parties 
interested in commenting on this action 
should do so at this time. 


DATES: To be considered, comments 
must be received by January 7, 1999. 


ADDRESSES: Written comments should 
be addressed to Randy Terry at the 
Environmental Protection Agency, 
Region 4, Air, Pesticides and Toxics 
Management Division, Air Planning 
Branch, 61 Forsyth Street, SW, Atlanta, 
Georgia 30303. Copies of documents 
relative to this action are available for 
public inspection during normal 
business hours at the following 
locations. The interested persons 
wanting to examine these documents 
should make an appointment with the 
appropriate office at least 24 hours 
before the visiting day. Reference file 
KY-—102-106—9903. The Region 4 Office 
may have additional background 
documents not available at the other 
locations. 


Air and Radiation Docket and 
Information Center (Air Docket 6102), 
U.S. Environmental Protection 
Agency, 401 M Street, SW, 
Washington, DC 20460. 


Environmental Protection Agency, 
Region 4, Air, Pesticides and Toxics 
Management Division, Air Planning 
Branch, 61 Forsyth Street, SW, 
Atlanta, Georgia 30303. 

Commonwealth of Kentucky, Natural 
Resources and Environmental 
Protection Cabinet, 803 Schenkel 
Lane, Frankfort, Kentucky 40601. 


FOR FURTHER INFORMATION CONTACT: 
Randy Terry at 404-562-9032 or Karla 
L. McCorkle at 404/562-9043. For 
additional information concerning the 
Inspection/Maintenance Program 
contact Dale Aspy at 404-562-9041. 
SUPPLEMENTARY INFORMATION: For 
additional information see the direct 
final rule which is published in the 
rules section of this Federal Register. 
Dated: November 13, 1998. 
Michael V. Peyton, 
Acting Regional Administrator, Region 4. 
[FR Doc. 98-32424 Filed 12—7—98; 8:45 am] 
BILLING CODE 6560-50-P 


ENVIRONMENTAL PROTECTION 
AGENCY 


40 CFR Part 52 


[Region Vii Docket No. MO-057-1057b; 
FRL-6196-9] 


Approval and Promulgation of 
Implementation Plans; State of 
Missouri 


AGENCY: Environmental Protection 
Agency (EPA). 


ACTION: Proposed rule. 


SUMMARY: The EPA proposes to approve 
new Missouri rule 10 CSR 10-6.330 
entitled “Restriction of Emissions from 
Batch-Type Charcoal Kilns” as a 
revision to the Missouri SIP. This rule 
requires batch-type charcoal kilns to 
substantially reduce emissions of 
particulate matter, volatile organic 
compounds, and carbon monoxide. In 
the Final Rules section of this Federal 
Register, the EPA is approving the 
state’s SIP submittal as a direct final 
rule without prior proposal because the 
Agency views this as a noncontroversial 
submittal and anticipates no adverse 
comments. A detailed rationale for the 
approval is set forth in the direct final 
rule. If no adverse comments are 
received in response to this action, no 
further activity is contemplated. If the 
EPA receives adverse comments, the 
direct final rule will be withdrawn and 
all public comments received will be 
addressed in a subsequent final rule 
based on this proposed rule. The EPA 
will not institute a second comment 
period. Any parties interested in 
commenting on this action should do so 
at this time. 


DATES: Written comments must be 
received on or before January 7, 1999. 


ADDRESSES: All comments should be 
addressed to: Joshua A. Tapp, 
Environmental Protection Agency, Air 
Branch, 726 Minnesota Avenue, Kansas 
City, Kansas 66101. 


Copies of the state submittal(s) are 
available at the following addresses for 
inspection during normal business 
hours: Environmental Protection 
Agency, Air Planning and Development 
Branch, 726 Minnesota Avenue, Kansas 
City, Kansas 66101. 


FOR FURTHER INFORMATION CONTACT: 
Joshua A. Tapp at (913) 551-7606. 


SUPPLEMENTARY INFORMATION: For 
additional information see the direct 
final rule which is located in the Rules 
section of this Federal Register. 


November 24, 1998. 
Dennis Grams, 
P.E., Regional Administrator, Region VII. 
[FR Doc. 98—-32420 Filed 12—7—98; 8:45 am] 
BILLING CODE 6560-50-P 


ENVIRONMENTAL PROTECTION 
AGENCY 


40 CFR Part 52 
[SC-21-1; SC-23-1-9832b; FRL-6197-5] 


Approval and Promulgation of 
implementation Plans; South Carolina: 
Approval of Revisions to the South 
Carolina SIP Regarding Volatile 
Organic Compounds (VOC) Definition 
Adoptions 


AGENCY: Environmental Protection 
Agency (EPA). 
ACTION: Proposed rule. 


SUMMARY: On June 6, 1989 and 
September 27, 1990, the State of South 
Carolina submitted revisions to the 
South Carolina SIP. The revisions 
include modifications to an existing 
definition and the adoption of multiple 
definitions. In the final rules section of 
this Federal Register, the EPA is 
approving the revision as a direct final 
rule without prior proposal because the 
EPA views this as a noncontroversial 
revision amendment and anticipates no 
adverse comments. A detailed rationale 
for the approval is set forth in the direct 
final rule. If no adverse comments are 
received in response to that direct final 
rule no further activity is contemplated 
in relation to this proposed rule: If EPA 
receives adverse comments, the direct 
final rule will be withdrawn and all 
public comments will be addressed in a 
subsequent final rule based on this 
proposed rule. The EPA will not 
institute a second comment period on 
this document. Any parties interested in 
commenting should do so at this time. 
DATES: To be considered, comments 
must be received by January 7, 1999.. 
ADDRESSES: Written comments on this 
action should be addressed to Randy B. 
Terry at the Environmental Protection 
Agency, Region 4 Air Planning Branch, 
61 Forsyth Street, SW., Atlanta, Georgia 
30303. 

Copies of documents relative to this 
action are available for public 
inspection during normal business 
hours at the following locations. The 
interested persons wanting to examine 
these documents should make an 
appointment with the appropriate office 
at least 24 hours before the visiting day 
and reference South Carolina files 21-1 
and 23—1-9832. The Region 4 office may 
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have additional background documents 
not available at the other locations. 

Air and Radiation Docket and 
Information Center {Air Docket 6102), 
U.S. Environmental Protection Agency, 
401 M Street, SW., Washington, DC 
20460. 

Environmental Protection Agency, 
Region 4 Air Planning Branch, 61 
Forsyth Street, SW., Atlanta, Georgia 
30303. 

South Carolina Department of Health 
and Environmental Control 2600 Bull 
Street, Columbia, South Carolina 
29201-1708. 

FOR FURTHER INFORMATION CONTACT: 
Randy B. Terry, Regulatory Planning 
Section, Air Planning Branch, Air, 
Pesticides & Toxics Management 
Division, Region 4 Environmental 
Protection Agency, 61 Forsyth Street 
SW., Atlanta, Georgia 30303. The 
telephone number is (404) 562-9032. 
SUPPLEMENTARY INFORMATION: For 
additional information see the direct 
final rule which is published in the 
rules section of this Federal Register. 

Dated: November 23, 1998. 

A. Stanley Meiburg, 

Acting Regional Administrator, Region 4. 
{FR Doc. 98-32342 Filed 12—7-98; 8:45 am] 
BILLING CODE 6560-60-P 


DEPARTMENT OF THE INTERIOR 
Fish and Wildlife Service 
50 CFR Part 17 


Endangered and Threatened Wildlife 
and Plants: 90-Day Finding for a 
Petition to List the Bonneville 
Cutthroat Trout as Threatened 


AGENCY: Fish and Wildlife Service, 
Interior. 

ACTION: Notice of 90-day petition 
finding and initiation of status review. 


SUMMARY: The Fish and Wildlife Service 
announces a 90-day finding for a 
petition to list the Bonneville cutthroat 
trout (Oncorhynchus clarki utah) as a 
threatened species under the 
Endangered Species Act of 1973, as 
amended (Act). We find that the petition 
presented substantial information 
indicating that listing this species may 
be warranted, and we are initiating a 
status review of this species. : 
DATES: The finding announced in this 
document was made on November 25, 
1998. To be considered in the 12-month 
finding for this petition, comments and 
materials should be submitted to the 
Service by January 7, 1999. 

ADDRESSES: Information, data, or 
comments concerning this petition 


should be submitted to the Field 
Supervisor, Ecological Services, Utah 
Field Office, U.S. Fish and Wildlife 
Service, 145 East 1300 South, Suite 404, 
Salt Lake City, Utah 84115. The 
petition, finding, supporting data, and 
comments are available for public 
inspection, by appointment, during 


normal business hours, at the above 


address. 


FOR FURTHER INFORMATION CONTACT: 
Janet A. Mizzi, Utah Field Office, at the 
above address, or telephone 801/524— 
5001. 


SUPPLEMENTARY INFORMATION: 


Background 


Section 4(b)(3)(A) of the Endangered 
Species Act of 1973, as amended (16 
U.S.C. 1531 et seq.), requires that the 
U.S. Fish and Wildlife Service make a 
finding on whether a petition to list, 
delist, or reclassify a species presents 
substantial scientific or commercial 
information indicating that the 
petitioned action may be warranted. 
This finding is to be based on all 
information available to the Service at 
the time the finding is made. To the 
maximum extent practicable, this 
finding is to be made within 90 days of 
the date the petition was received, and 
the finding is to be published promptly 
in the Federal Register. If the finding is 
positive, the Service also is required to 
promptly commence a review of the 
status of the species involved. 

We have made a 90-day finding on a 
petition to list the Bonneville cutthroat 
trout (Oncorhynchus clarki utah) as 
threatened throughout its range. The 
petition, dated February 5, 1998, and 
received February 26, 1998, was 
submitted by the Biodiversity Legal 
Foundation, Boulder, Colorado. The 
petitioner requested that we list the 
Bonneville cutthroat trout as threatened 
in United States river and lake 
ecosystems where it presently continues 
to exist and to designate its occupied 
habitat as critical habitat within a 
reasonable period of time following the 
listing. The petitioner submitted 
information on the historical and 
current status, distribution, and threats 
to the species, as well as other 
information including scientific 
references in support of the petition. 

The processing of this petition 
conforms with the Service's listing 
priority guidance published in the 
Federal Register on May 8, 1998 (63 FR 
25502) for fiscal years 1998 and 1999, 
which supplements the 1983 listing 
priority guidance. Administrative 
findings for listing petitions that are not 
assigned to Tier 1, emergency listing 
actions, are processed as a Tier 2 


priority. The processing of this petition 
falls under Tier 2. 

Bonneville cutthroat trout are native 
to the Bonneville Basin in Utah, Idaho, 
Nevada, and Wyoming. Their habitat is 
widely distributed and variable and 
includes both river and lake ecosystems. 
The subspecies occurs in streams with 
coniferous and deciduous riparian trees 
at 3,500 meters (m) (11,483 feet (ft)) 
above mean sea level, to streams in sage- 
steppe grasslands with herbaceous 
riparian zones at 1,000 (m) (3281 ft) 
above mean sea level, to lake 
environments. 

Based on 1996 data, the petitioner 
estimated the current status of the 
species as 81 populations occupying 
234 stream miles (mi). Eighty-three (83) 
percent of the populations occur on 
Forest Service lands, with 14 percent 
occurring on Bureau of Land 
Management administered lands and 
the remaining one (1) percent on State 
or other lands. The petitioner estimated 
that 90 percent of streams within the 
Bonneville Basin had historic 
occurrences of Bonneville cutthroat 
trout, and that current occupancy was 
now restricted to 3.7 percent of the 
historic stream miles. More precisely, 
the petitioner estimated that the 
subspecies was now extirpated (extinct) 
in 76 percent of sub-basins on six 
National Forests in Utah, and in 43 
percent of sub-basins on two National 
Forests in Idaho. Furthermore, the 
petitioner identified that 72 percent of 
current populations were secure or 
stable, while 25 percent were declining 
or at risk, with the status of the 
remaining three percent unknown. The 
petitioner asserted that habitat 
conditions for the Bonneville cutthroat 
trout on National Forests have been 
rated as 13 percent excellent, 49 percent 
good, 18 percent fair, 11 percent poor 
and 2 percent extremely degraded. 


Threats to the Species 


The following specific threats were 
identified by the petitioner as factors in 
the decline of the species or as current 
threats to the continued existence of 
Bonneville cutthroat trout: competition 
and predation from exotic species; 
habitat removal/damage; altered 
hydrologic regimes; overfishing; 
anthropogenic activities; loss of 
connectivity to sub-basins; nonnative 
fish introductions (largely rainbow 
(Oncorhynchus mykiss), brown (Salmo 
trutta), and brook trout (Salvelinus 
fontinalis)); habitat fragmentation; 
decreases in Bonneville cutthroat 
throughout the Basin; hybridization; 
channelization, dewatering, diversions 
and damming of streams; unscreened 
irrigation ditches; increased 
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sedimentation from livestock grazing, 
mining, logging and road building 
which has damaged spawning substrates 
and raised water temperatures; poorly 
designed road culverts which become 
migration barriers; damage to riparian 
zones; herbicide applications in riparian 
zones; oil spills; undesirable genetic 
mixing and fragmentation which has 
genetically isolated some populations; 
drought; disease; the lack of 
accountability of proactive programs 
among agencies; and the inadequacy of 
existing regulatory mechanisms. 

The Service, other Federal 
management agencies, and affected 
State agencies, have previously 
recognized numerous threats affecting 
the continued existence of the 
Bonneville cutthroat trout. These threats 
have been identified in current 
management plans, Notices of Review, 
the Utah Conservation Agreement _ 
(Lentsch et al. 1997), and the Forest 
Service’s Conservation Assessment for 
Inland Cutthroat Trout (USDA 1995), as 
well as other literature. Resource 
agencies have identified habitat 
degradation and the threats from 
nonnative species as the most important 
factors threatening the continued 
existence of Bonneville cutthroat trout. 
We believe other threats, such as those 
asserted by the petitioner, affect the 
species as well. The expansion of 
whirling disease, most recently to Utah 
waters, is an imminent threat. 
Fragmentation and the genetic isolation 
of many populations have also been 
identified. 


Current Distribution 


The majority of the current Bonneville 
cutthroat trout populations resides in 
Utah, with smaller populations present 
in Nevada, Idaho, and Wyoming. In 
Utah the species is located in five 
geographic management units within 
the State; the Bear Lake, Bear River, 
Northern Bonneville, West Desert, and 
Southern Bonneville Management 
Units. There are presently a total of 40 
known Bonneville cutthroat trout 
populations occupying approximately 
147.4 stream mi (235.8 kilometers (km)) 
and 35,108 surface acres (ac) (14,043 
hectares (ha)) of lentic water (lakes or 
ponds) throughout the management 
units in Utah (Lentsch et al. 1997). 

In Nevada, populations of Bonneville 
cutthroat trout were historically 
restricted to the extreme eastern border 
of the State, including the east slope of 
the Snake and Goshute ranges, the Pilot 
Peak Range, and the Thousand Springs 
Creek drainage. In 1987, the Nevada 
population was restricted to 
approximately 12.5 stream mi (20 km) 
in Goshute, Hendrys, Hampton, and 


Pine-Ridge Creeks (Haskins 1987). Their 
current distribution within Nevada has 
recently expanded to include Deadman 
Creek. 

Bonneville cutthroat trout 
populations in Idaho are restricted to 
the Bear River drainage. In the late 
1970's, the species was documented in 
the Thomas Fork tributaries of Giraffe, 
Dry, and Preuss Creeks. In 1993 and 
1994, four additional streams with pure 
Bonneville cutthroat trout and seven 
more with suspected Bonneville 
cutthroat trout were identified. These 
included both the upper and lower 
mainstem Thomas Fork of the Bear 
River, several reaches of the mainstem 
Bear River, and numerous tributaries of 
the Bear River. Bonneville cutthroat 
trout are also present in Bear Lake at the 
Idaho/Utah border. 

In Wyoming, Bonneville cutthroat 
trout populations are restricted to 36 
streams (about 280 stream mi or 448 km) 
in the Bear River system. Additionally, 
Lake Alice, a 230 ac (92 ha) lake, 
contains a naturally reproducing, native 
population of Bonneville cutthroat 
trout. 


Current Management Status 


Both the Bureau of Land Management 
and Forest Service classify the species 
as sensitive and afford it special 
management consideration. All four 
States implement special fishing 
regulations to protect sensitive 
populations of the species. States 
throughout the range of the species have 
developed conservation plans and have 
expressed interest in developing a larger 
multi-State, multi-agency conservation 
strategy for Bonneville cutthroat trout. 
The State of Utah has taken the lead on 
this effort and is currently preparing a 
preliminary draft document for review 
among the States and other management 
agencies. 

In Utah, the Bonneville cutthroat trout 
is protected as a conservation species, 
identifying it as a species managed 
through implementation of a multi- 
agency Conservation Agreement. The 
Utah Division of Wildlife Resources 
developed this Agreement, which has 
been in place since early 1997, with the 
Service, Bureau of Land Management, 
Forest Service, Confederated Tribes of 
the Goshute Reservation, Bureau of 
Reclamation, and Utah Reclamation 
Mitigation and Conservation 
Commission. Conservation actions to 
protect and expand the species have 
been ongoing since the 1980’s. 

In 1987, the Nevada Division of 
Wildlife developed a Bonneville 
Cutthroat Trout Species Management 
Plan. Both the Bureau of Land 
Management and the Humboldt 


National Forest concurred with this 
plan. The Plan identified schedules for: 
(1) Population protection measures for 
existing populations; (2) population 
habitat enhancement measures; (3) 
population expansion within historic 
range including eradication and 
reintroduction projects and; (4) 
population introductions outside 
historic range. Proposed work schedules 
of the Plan were updated once and 
many habitat improvement issues have 
been resolved through changes in 
Bureau of Land Management and Forest 
Service livestock grazing plans. Habitat 
conditions for existing and proposed 
populations are in good to excellent 
condition. The Hendries Creek 
population was expanded to include the 
lower 3.5 mi (5.6 km) of stream below 

a fish passage barrier. Nonnative fishes 
have been removed from the Smith, 
Deadman and Deep Creek systems and 
Bonneville cutthroat trout 
reintroductions were initiated in 1997 
in Deadman Creek. 

The State of Wyoming classifies the 
Bonneville cutthroat trout as a State 
sensitive (S2) species. A Bonneville 
Cutthroat Trout Inter-Agency Five Year 
Management Plan (1993-1997) has 
directed conservation activities within 
the State. Review of the Plan is 
underway and future management will 
be directed accordingly. 

In 1994, the State of Idaho prepared 
a draft Habitat Conservation Assessment 
and, Strategy for Bonneville cutthroat 
trout. The strategy has been 
implemented in 8—12 percent of the 
species’ range in southeastern Idaho 
through a 1995 conservation agreement 
among the Service, Forest Service, Idaho 
Department of Fish and Game, Idaho 
Natural Resources Conservation Service, 
and the Caribou Cattleman’s 
Association. Several on-the-ground 
actions have been implemented since 
inception of this agreement. These 
include fencing of riparian areas, 
modifying grazing practices, and 
working on restoration of connectivity. 
These activities have resulted in 
stabilization of riparian habitat and 
increases in the populations of 
Bonneville cutthroat trout in Pruess, 
Giraffe, and Dry Creeks. 

Additional work is in progress to 
remove threats to the species on other 
streams in Idaho, specifically St. Charles 
Creek, Bailey Creek, Cub River, and the 
main stem Bear River. The draft 
conservation strategy for Idaho is being 
revised by Idaho Fish and Game to 
reflect goals and objectives similar to 
the multi-agency conservation 
agreement implemented for the species 
in Utah. 
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Conclusion and Finding 


We have reviewed the petition and 
the references cited in the petition, and 
we have discussed current status with 
experts in the appropriate State and 
Federal management agencies. On the 
basis of the best scientific and 
commercial information available, we 
find that the petition presents 
substantial information that listing this 
species may be warranted. The scientific 
and commercial information available to 
us is, for the most part, consistent with 
the information presented in the 
petition, although the petition lacked 
current information concerning recent 
conservation efforts on the species’ 
behalf. 

We concur that numerous factors may 
threaten the continued existence of the 
Bonneville cutthroat trout. These threats 
suggest that listing may be warranted. 
However, a thorough review of current 
management efforts is necessary to 
determine if the threats may have been 
alleviated through recent conservation 
efforts. Furthermore, we believe a more 
thorough review of the genetic 
characteristics of Bonneville cutthroat 
populations is necessary. 

When we make a positive 90-day 
finding, we are required to. promptly 
commence a review of the status of the 


species concerned. We have been 
provided considerable additional 
information concerning recent and 
ongoing efforts to remove threats to the 
Bonneville cutthroat trout throughout 
its range. We have reviewed much of 
this information and will consider all 
the relevant information in conducting 
a full status review of the species to 
determine if listing is warranted. We are 
hereby requesting any additional data, 
comments, and suggestions from the 
public, other concerned governmental 
agencies, the scientific community, 
industry, or any other interested parties 
concerning the status of the Bonneville 
cutthroat trout throughout its range. We 
are soliciting information primarily on 
(1) genetic variability and purity of the 
various subpopulations, (2) population 
status and trends, (3) management 
policies and conservation plans 


_ affecting Bonneville cutthroat trout, and 


(4) threats to the species, including 
those identified in the petition. Based 
upon the available and any newly 
obtained information, we will conduct a 
full status review of Bonneville 
cutthroat trout and issue a 12-month 
finding as required by Section 4(b)(3)(B) 
of the Act. The petitioner also requested 
that critical habitat be designated for 
this species. If we determine in the 12- 
month finding that listing of the 


Bonneville cutthroat trout is warranted, 
the designation of critical habitat would 
be addressed in the subsequent 
proposed rule. 


References Cited 


Haskins, Richard L., II. 1987. Bonneville 
cutthroat trout species management plan. 
Nevada Department of Wildlife, 
Fisheries Management Plan. Federal Aid 
Project No. F—20—23, Job No. 207.2. 17 
pp. + Appendices. 

Lentsch, L., Y. Converse and J. Perkins. 1997. 
Conservation agreement and strategy for 
Bonneville cutthroat trout in the State of 
Utah. Publication Number 97-19. 73 pp. 

United States Department of Agriculture 
(USDA), Forest Service. 1995. 
Conservation assessment for inland 
cutthroat trout. Rocky Mountain Range 
and Experiment Station. General 
Technical Report RM—GTR-256. 61 pp. 


Author 


The Primary author of this document 
is Janet A. Mizzi, Utah Field Office (see 
ADDRESSES section above). 

Authority: The authority for this action is 


the Endangered Species Act of 1973, as 
amended (16 U.S.C. 1531 et seq.). 


Dated: November 25, 1998. 
Jamie Rappaport Clark, 
Director, Fish and Wildlife Service. 
{FR Doc. 98-32469 Filed 12—7—98; 8:45 am] 
BILLING CODE 4310-55-P 


67643 


Notices 


Federal Register 
Vol. 63, No. 235 


TueSday, December 8, 1998 


This section of the FEDERAL REGISTER 
contains documents other than rules or 
proposed rules that are applicable to the 
public. Notices of hearings and investigations, 
committee meetings, agency decisions and 
rulings, delegations of authority, filing of 
petitions and applications and agency 
statements of organization and functions are 
examples of documents appearing in this 
section. 


DEPARTMENT OF AGRICULTURE 


Animal and Plant Health Inspection 
Service 


[Docket No. 98-114-1] 


AgrEvo USA Co.; Receipt of Petition 
for Determination of Nonregulated 
Status for Canola Genetically 
Engineered for Male Sterility, Fertility 
Restoration, and Glufosinate Herbicide 
Tolerance 


AGENCY: Animal and Plant Health 
Inspection Service, USDA. 
ACTION: Notice. 


SUMMARY: We are advising the public 
that the Animal and Plant Health 
Inspection Service has received a 
petition from AgrEvo USA Company 
seeking a determination of nonregulated 
status for certain canola transformation 
events, which have been genetically 
engineered for male sterility, fertility 
restoration, and tolerance to the 
herbicide glufosinate. The petition has 
been submitted in accordance with our 
regulations concerning the introduction 
of certain genetically engineered 
organisms and products. In accordance 
with those regulations, we are soliciting 
public comments on whether these 
canola transformation events present a 
plant pest risk. 

DATES: Written comments must be 
received on or before February 8, 1999. 
ADDRESSES: Please send an original and 
three copies of your comments to 
Docket No. 98—114-1, Regulatory 
Analysis and Development, PPD, 
APHIS, Suite 3C03, 4700 River Road 
Unit 118, Riverdale, MD 20737-1238. 
Please state that your comments refer to 
Docket No. 98—114-1. A copy of the 
petition and any comments received 
may be inspected at USDA, room 1141, 
South Building, 14thStreet and 
Independence Avenue SW., 
Washington, DC, between 8 a.m. and 
4:30 p.m., Monday through Friday, 


except holidays. Persons wishing access 
to that room to inspect the petition or 
comments are asked to call in advance 
of visiting at (202) 690-2817 to facilitate 
entry into the reading room. 


FOR FURTHER INFORMATION CONTACT: Dr. 
Susan Koehler, Biotechnology and 
Biological Analysis, PPQ, APHIS, Suite 
5B05, 4700 River Road Unit 147, 
Riverdale, MD 20737-1236; (301) 
4886. To obtain a copy of the petition, 
contact Ms. Kay Peterson at (301) 734— 
4885; e-mail: Kay.Peterson@usda.gov. 


SUPPLEMENTARY INFORMATION: The 
regulations in 7 CFR part 340, 
“Introduction of Organisms and 
Products Altered or Produced Through 
Genetic Engineering Which Are Plant 
Pests or Which There Is Reason to 
Believe Are Plant Pests,” regulate, 
among other things, the introduction 
(importation, interstate movement, or 
release into the environment) of 
organisms and products altered or 
produced through genetic engineering 
that are plant pests or that there is 
reason to believe are plant pests. Such 
genetically engineered organisms and 
products are considered ‘‘regulated 
articles.” 

The regulations in § 340.6(a) provide 
that any person may submit a petition 
to the Animal and Plant Health 
Inspection Service (APHIS) seeking a 
determination that an article should not 
be regulated under 7 CFR part 340. 
Paragraphs (b) and (c) of § 340.6 
describe the form that a petition for 
determination of nonregulated status 
must take and the information that must 
be included in the petition. 

On October 5, 1998, APHIS received 
a petition (APHIS Petition No. 98—278- 
01p) from AgrEvo USA Company 
(AgrEvo) of Wilmington, DE, requesting 
a determination of nonregulated status 
under 7 CFR part 340 for canola 
(Brassica napus L.) designated as In 
Vigor® Hybrid Canola Transformation 
Events (transformation events) MS8 and 
RF3, and their hybrid combination 
MS8/RF3. The subject transformation 
events have been genetically engineered 
for male sterility (MS8), fertility 
restoration (RF3), and tolerance to the 
herbicide glufosinate (both MS8 and 
RF3), to enable the production of pure 
hybrid canola varieties by the use of a 
pollination control system. AgrEvo’s 
petition states that the subject canola. 
transformation events should not be 


regulated by APHIS because they do not 
present a plant pest risk. 

As described in the petition, these 
canola transformation events have been 
genetically engineered to contain a 
barnase gene (MS8) for male sterility or 
the barstar gene (RF3) for fertility 
restoration. The barnase gene expresses 
a ribonuclease that blocks pollen 
development and results in a male 
sterile plant, while the barstar gene 
encodes a specific inhibitor of this 
ribonuclease and restores fertility. The 
barnase and barstar genes were derived 
from Bacillus amyloliquefaciens, and 
are linked in the subject transformation 
events to the bar gene derived from 
Streptomyces hygroscopicus. The bar 
gene encodes the enzyme 
phosphinothricin-N-acetyltransferase 
(PAT), which confers tolerance to the 
herbicide glufosinate. The herbicide 
tolerance trait allows for selection of 
plants carrying the linked genes for 
pollination control during breeding and 
for tolerance to the herbicide during 
commercial cultivation. Expression of 
the added genes is controlled in part by 
gene sequences derived from 
Arabidopsis thaliana, Nicotiana 
tabacum, and the plant pathogen 
Agrobacterium tumefaciens. The A. 
tumefaciens method was used to 
transfer the added genes into the 
parental canola variety, Drakkar. 

Ganola transformation events MS8, 
RF3, and their hybrid combination 
MS8/RF3 have been considered 
regulated articles under the regulations 
in 7 CFR part 340 because they contain 
gene sequences from a plant pathogen. 
These canola transformation events 
have been field tested in Canada since 
1994, in Europe since 1995, and in the 
U. S. since 1997 under APHIS permits 
and notifications. In the process of 
reviewing the permit applications and 
notifications for field trials of these 
canola transformation events, APHIS 
determined that the vectors and other 
elements were disarmed and that the 
trials, which were conducted under 
conditions of reproductive and physical 
containment or isolation, would not 
present a risk of plant pest introduction 
or dissemination. Canola transformation 
events MS8, RF3, and their hybrid 
combination MS8/RF3 were approved 
in t996 by Agriculture and Agri-Food 
Canada for unconfined environmental 
release and use as livestock feed in 
Canada, and in 1997, Health Canada 
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approved oil from the subject 
transformation events for sale as human 
food in Canada. 

In the Federal Plant Pest Act, as 
amended (7 U.S.C. 150aa et seq.), plant 
pest is defined as ‘‘any living stage of: 
Any insects, mites, nematodes, slugs, 
snails, protozoa, or other invertebrate 
animals, bacteria, fungi, other parasitic 
plants or reproductive parts thereof, 
viruses, or any organisms similar to or 
allied with any of the foregoing, or any 
infectious substances, which can 
directly or indirectly injure or cause 
disease or damage in any plants or parts 
thereof, or any processed, manufactured 
or other products of plants.’’ APHIS 
views this definition very broadly. The 
definition covers direct or indirect 
injury, disease, or damage not just to 
agricultural crops, but also to plants in 
general, for example, native species, as 
well as to organisms that may be 
beneficial to plants, for example, 
honeybees, rhizobia, etc. 

The U. S. Environmental Protection 
Agency (EPA) is responsible for the 
regulation of pesticides under the 
Federal Insecticide, Fungicide, and 
Rodenticide Act (FIFRA), as amended (7 
U.S.C. 136 et seq.). FIFRA requires that 
all pesticides, including herbicides, be 
registered prior to distribution or sale, 
unless exempt by EPA regulation. In 
cases in which genetically modified 
plants allow for a new use of an 
herbicide or involve a different use 
pattern for the herbicide, EPA must 
approve the new or different use. When 
the use of the herbicide on the 
genetically modified plant would result 
in an increase in the residues of the 
herbicide in a food or feed crop for 
which the herbicide is currently 
registered, or in new residues in a crop 
for which the herbicide is not currently 
registered, establishment of a new 
tolerance or a revision of the existing 
tolerance would be required. Residue 
tolerances for pesticides are established 
by EPA under the Federal Food, Drug, 
and Cosmetic Act (FFDCA), as amended 
(21 U.S.C. 301 et seq.), and the Food and 
Drug Administration (FDA) enforces 
tolerances set by EPA under the FFDCA. 
Accordingly, AgrEvo has submitted to 
EPA both registration and tolerance 
exemption applications for glufosinate 
use on canola. 

FDA published a statement of policy 
on foods derived from new plant 
varieties in the Federal Register on May 
29, 1992 (57 FR 22984-23005). The FDA 
statement of policy includes a 
discussion of FDA’s authority for 
ensuring food safety under the FFDCA, 
and provides guidance to industry on 
the scientific considerations associated 
with the development of foods derived 


from new plant varieties, including 
those plants developed through the 
techniques of genetic engineering. 
AgrEvo has completed consultation 
with FDA on the subject canola 
transformation events. 

In accordance with § 340.6(d) of the 
regulations, we are publishing this 
notice to inform the public that APHIS 
will accept written comments regarding 
the Petition for Determination of 
Nonregulated Status from any interested 
person for a period of 60 days from the 
date of this notice. The petition and any 
comments received are available for 
public review, and copies of the petition 
may be ordered (see the ADDRESSES 
section of this notice). 

After the comment period closes, 
APHIS will review the data submitted 
by the petitioner, all written comments 
received during the comment period, 
and any other relevant information. 
Based on the available information, 
APHIS will furnish a response to the 
petitioner, either approving the petition 
in whole or in part, or denying the 
petition. APHIS will then publish a 
notice in the Federal Register 
announcing the regulatory status of 
AgrEvo’s canola transformation events 
MS8, RF3, and their hybrid combination 
MS8/RF3, and the availability of APHIS’ 
written decision. 

Authority: 7 U.S.C. 150aa—150jj, 151-167, 


and 1622n; 31 U.S.C. 9701; 7 CFR 2.22, 2.80, 
and 371.2(c). 


Done in Washington, DC, this 2nd day of 
December 1998. 


Joan M. Arnoldi, - 


Acting Administrator, Animal and Plant 
Health Inspection Service. 


[FR Doc. 98-32519 Filed 12-7-98; 8:45 am] 
BILLING CODE 3410-34-P 


DEPARTMENT OF AGRICULTURE 
Forest Service 


Frank Church—River of No Return 
Wilderness (FC—-RONR) Programmatic 
Management Pian, Boise, Bitterroot, 
Nez Perce, Payette, and Salmon- 
Challis National Forests; Boise, 
Custer, Idaho, Lemhi and Valley 
Counties, ID 


AGENCY: Forest Service, USDA. 


ACTION: Supplement of a Notice of Intent 
to extend the public comment period. 


SUMMARY: This Federal Register notice 
revises the Notice of Availability 
published in the January 23, 1998 
Federal Register (40 CFR 1506.9) Vol. 
63, No. 15, page 3563. On January 15, 
1998, the Forest Service issued a Draft 
Environmental Impact Statement for the 


management of the Frank Church-River 
of No Return Wilderness. This revised 
notice of availability extends the time 
for public review and comment. 
Comments will be due February 1, 1999. 
FOR FURTHER INFORMATION CONTACT: 
Kenneth T. Wotring, FC-RONR 
Wilderness Coordinator, RR 2 Box 600, 
H2y 93 S, Salmon ID 83467, telephone 
208-756-5131. 


Dated: December 1, 1998. 
George Matejko, 


Forest Supervisor, Salmon-Challis National 
Forest. 


[FR Doc. 98—-32499 Filed 12—7-98; 8:45 am] 
BILLING CODE 3410-11-M 


DEPARTMENT OF COMMERCE 
Burearu of Export Administration 


Action Affecting Export Privileges; 
KIYOYUKI YASUTOMI; Order Denying 
Permission To Apply for or Use Export 
Licenses 


In the Matter of Kiyoyuki Yasutomi, M.E.I. 
Japan, 6F Sanyo Bldg., 1 Naitocho, Shinjuku- 
ku, Tokyo 160, Japan. 


On January 5, 1998, Kiyoyuki 
Yasutomi (Yasutomi) was convicted in 
the United States District Court for the 
District of Columbia on one count of 
violating the Export Administration Act 
of 1979, as amended (currently codified 
at 50 USCA app. §§ 2401-2420 (1991 & 
Supp. 1998)) (the Act).1 Yasutomi was 
convicted of knowingly reexporting and 
causing to be reexported, from Japan to 
Pakistan, computer equipment 
designated on the Commodity Control 
List, without obtaining the required 
authorization from the Department of 
Commerce. 

Section 11(h) of ,the Act provides 
that, at the discretion of the Secretary of 
Commerce,” no person convicted of 
violating the Act, or certain other 
provisions of the United States Code, 
shall be eligible to apply for or use any 
license, including any License 
Exception, issued pursuant to, or 
provided by, the act or the Export 


1The Act expired on August 20, 1994. Executive 
Order 12924 (3 CFR, 1994 Comp. 917 (1995)), 
extended by Presidential Notices of August 15, 1995 
(3 CFR, 1995 Comp. 501 (1996)), August 14, 1996 
(3 CFR, 1996 Comp. 298 (1997)), August 13, 1997 
(3 CFR, 1997 Comp. 306 (1998)), and August 13, 
1998 (63 FR 44121, August 17, 1998), continued the 
Export Administration Regulations in effect under 
the International Emergency Economic Powers Act 
(50 USCA §§ 1701-1706 (1991 & Supp. 1998)). 

2 Pursuant to appropriate delegations of authority 
that are reflected in the Regulations, the Director, 
Office of Exporter Services, in consultation with the 
Director, Office of Export Enforcement, exercises 
the authority granted to the Secretary by Section 
11(h) of the Act. 
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Administration Regulations (currently 
codified at 15 CFR Parts 730-774 
(1998)) (the Regulations), for a period of 
up to 10 years from the date of the 
conviction. In addition, any license 
issued pursuant to the Act in which 
such a person had any interest at the 
time of conviction may be revoked. 

Pursuant to Sections 766.25 and 
750.8(a) of the Regulations, upon 
notification that a person has been 
convicted of violating the Act, the 
Director, Office of Exporter Services, in 
consultation with the Director, Office of 
Export Enforcement, shall determine 
whether to deny that person permission 
to apply for or use any license, 
including any License Exception, issued 
pursuant to, or provided by, the Act and 
the Regulations, and shall also 
determine whether to revoke any license 
previously issued to such a person. 

Having received notice of Yasutomi’s 
conviction for violating the Act, and 
following consultations with the 
Director, Office of Export Enforcement, 
I have decided to deny Yasutomi 
permission to apply for or use any 
license, including any License 
Exception, issued pursuant to, or 
provided by, the Act and the 
Regulations, for a period of 10 years 
from the date of his conviction. The 10- 
year period ends on January 5, 2008. I 
have also decided to revoke all licenses 
issued pursuant to the Act in which 
Yasutomi had an interest at the time of 
his conviction. 

Accordingly, it is hereby ordered 

I. Until January 5, 2008, Kiyoyuki 
Yasutomi, MEI, Japan, 6F Sanyo Bldg., 
1 Naitocho, Shinjuku-hu, Tokyo 160, 
Japan, may not, directly or indirectly, 
participate in any way, in any 
transaction involving any commodity, 
software or technology (hereinafter 
collectively referred to as “‘item’’) 
exported or to be exported from the 
United States, that is subject to the 
Regulations, or in any other activity 
subject to the Regulations, including but 
not limited to: 

A. Applying for, obtaining, or using 
any license, License Exception, or 
export control document; 

. Carrying on negotiations 
concerning, or ordering, buying, 
receiving, using, selling, delivering, 
storing, disposing of, forwarding, 
transporting, financing, or otherwise 
servicing in any way, any transaction 
involving any item exported or to be 
exported from the United States that is 
subject to the Regulations, or in any 
other activity subject to the Regulations; 
or 

C. Benefiting in any way from any 
transaction involving any item exported 
or to be exported from the United States 


that is subject to the Regulations, or in 
any other activity subject to the 
Regulations. 

II. No person may directly or 
indirectly, do any of the following: 

A. Export or reexport to or on behalf 
of the denied person any item subject to 
the Regulations; 


B. Take any action that facilitates the _ 


acquisition or attempted acquisition by 
the denied person of the ownership, 
possession, or control of any item 
subject to the Regulations that has been 
or will be exported from the United 
States, including financing or other 
support activities related to a 
transaction whereby the denied person 
acquires or attempts to acquire such 
ownership, possession or control; 

C. Take any action to acquire from or 
to facilitate the acquisition or attempted 
acquisition from the denied person of 
any item subject to the Regulations that 
has been exported from the United 
States; 

D. Obtain from the denied person in 
the United States any item subject to the 
Regulations with knowledge or reason 
to know that the item will be, or is 
intended to be, exported from the 
United States; or 

E. Engage in any transaction to service 
any item subject to the Regulations that 
has been or will be exported from the 
United States and which is owned, 
possessed or controlled by the denied 
person, or service any item, of whatever 
origin, that is owned, possessed or 
controlled by the denied person if such 
service involves the use of any item 
subject to the Regulations that has been 
or will be exported from the United 
States. For purposes of this paragraph, 
servicing means installation, 
maintenance, repair, modification or 
testing. 

Ill. After notice and opportunity for 
comment as provided in Section 766.23 
of the Regulations, any person, firm, 
corporation, or business organization 
related to Yasutomi by affiliation, 
ownership, control, or position of 
responsibility in the conduct of trade or 
related services may also be subject to 
the provisions of this Order. 

IV. This Order does not prohibit any 
export, reexport, or other transaction 
subject to the Regulations where the 
only items involved that are subject to 
the Regulations are the foreign- 
produced direct product of U.S.-origin 
technology. 

V. This Order is effective immediately 
and shall remain in effect until January 
5, 2008. 

VI. A copy of this Order shall be 
delivered to Yasutomi. This Order shall 
be published in the Federal Register. 


Dated: November 23, 1998. 
Eileen M. Albanese, 
Director, Office of Exporter Services. 


[FR Doc. 98-32529 Filed 12-7-98; 8:45 am] 


BILLING CODE 3510-DT-M 


DEPARTMENT OF COMMERCE 
Foreign-Trade Zones Board 


[Docket 19-98] 


Foreign-Trade Zone 32—Miami, FL; 
Application for Subzone Status: 
Amendment of Application, Komatsu 
Latin-America Corporation 
(Distribution of Construction and 
Mining Equipment Parts) : 


Notice is hereby given that the 
application of the Greater Miami 
Foreign-Trade Zone, Inc., grantee of FTZ 
32, requesting authority for special- 
purpose subzone status for the 
construction and mining equipment 
parts distribution facility of Komatsu 
Latin-America Corporation in Miami, 
Florida (63 FR 18363, 4/15/98), has been 
amended to include an additional site 
(1.5 acres), contiguous to the proposed 
subzone site. The additional space will 
be used for storage and display of 
products. The application remains 
otherwise unchanged. 

The comment period is extended (to 
December 28, 1998. Submissions 
(original and 3 copies) shall be 
addressed to the Board’s Executive 
Secretary at the address below. 

A copy of the application and the 
amendment and accompanying exhibits 
are available for public inspection at the 
following locations: 


Greater Miami Foreign-Trade Zone Inc., 
1601 Biscayne Boulevard, Omni 
International Complex, Miami, 
Florida 33132 

Office of the Executive Secretary, 
Foreign-Trade Zones Board, Room 
3716, U.S. Department of Commerce, 
14th & Pennsylvania Avenue, N.W., 
Washington, D.C. 20230 
Dated: November 30, 1998. 

Dennis Puccinelli, 

Acting Executive Secretary. 

[FR Doc. 98-32543 Filed 12—7-98; 8:45 am] 

BILLING CODE 3510-DS-P 
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DEPARTMENT OF COMMERCE 
International Trade Administration 


Antidumping or Countervailing Duty 
Order, Finding, or Suspended 
investigation; Opportunity to Request 
Administrative Review 


AGENCY: Import Administration, 
International Trade Administration, 
Department of Commerce. 

ACTION: Notice of opportunity to request 
administrative review of antidumping or 


countervailing duty order, findings, or 
suspended investigation. 


Background 


Each year during the anniversary 
month of the publication of an 
antidumping or countervailing duty 
order, finding, or suspension of 


* investigation, an interested party, as 


defined in section 771(9) of the Tariff 

Act of 1930, as amended, may request, 
in accordance with section 351.213 of 
the Department of Commerce (the 


Department) Regulations (19 CFR 
351.213 (1997)), that the Department 
conduct an administrative review of that 
antidumping or countervailing duty 
order, finding, or suspended 
investigation. 


Opportunity to request a review: Not 
later than the last day of December 
1998, interested parties may request 
administrative review of the following 
orders, finding, or suspended 
investigations, with anniversary dates in 
December for the following periods: 


Period 


Antidumping Duty Proceedings 


Brazil: 


Certain Carbon Steel Butt-Weld Pipe Fittings, A-351-602 


Silicomanganese, A-351—824 


12/1/97—-1 1/30/98 


12/1/97-1 1/30/98 


Canada: Elemental Sulphur, A-122-—047 


12/1/97—1 1/30/98 


Germany: Animal Glue and Inedible Gelatin, A-428-062 


India: Stainless Steel Wire Rod, A-533-808 


12/1/97—1 1/30/98 


12/1/97—1 1/30/98 


Polychloroprene Rubber, A-588-046 


n: 

Business Telephone. Systems and Subassemblies Thereof, A-588—809 
Cellular Mobile Telephones and Subassemblies, A-588—405 
Drafting Machines and Parts Thereof, A-588-81 1 


12/1/97-11/30/98 


12/1/97—1 1/30/98 


12/1/97—1 1/30/98 


12/1/97—1 1/30/98 


P.C. Steel Wire Strand, A-588—-068 


12/1/97—1 1/30/98 


Mexico: Porcelain-on-Steel Cooking Ware, A-201-—504 
New Zealand: Low-Fuming Brazing Copper Wire and Rod, A-614-—502 
South Korea: Welded ASTM A-312 Stainless Steel Pipe, A-580—-810 


Sweden: Welded Hollow Products, A-401-603 
Taiwan: 


Business Telephone Systems and Subassemblies Thereof, A-583—806 
Carbon Steel Butt-Weld Pipe Fittings, A~583-605 
Porcelain-On-Steel Cooking Ware, A-583-508 
Welded ASTM A-312 Stainless Steel Pipe, A-583-815 


The People’s: Republic of China: 
Cased Pencils, A-570-827 


12/1/97—1 1/30/98 


12/1/97—1 1/30/98 
12/1/97-11/30/98 


12/1/97—1 1/30/98 


12/1/97—1 1/30/98 


12/1/97—1 1/30/98 


12/1/97—1 1/30/98 


12/1/97—1 1/30/98 
12/1/97—1 1/30/98 


Porcelain-on-Stee! Cooking Ware, A-570—506 


Silicomanganese, A-570-828 


12/1/97—1 1/30/98 


12/1/97—1 1/30/98 


Countervailing Duty Proceedings 


Mexico: Porcelain-on-Steel Cooking Ware, C-201-505 
Suspension Agreements 


None. 


1/1/97-12/31/97 


In accordance with section 351.213 of 
the regulations, an interested party as 
defined by section 771(9) of the Act may 
request in writing that the Secretary 
conduct an administrative review. The 
Department has changed its 
requirements for requesting reviews for 
countervailing duty orders. Pursuant to 
771(9) of the Act, an interested party 
must specify the individual producers 
or exporters covered by the order or 
suspension agreement for which they 
are requesting a review (Department of 
Commerce Regulations, 62 FR 27295, 
27424 (May 19, 1996)). Therefore, for 
both antidumping and countervailing 
duty reviews, the interested party must 
specify for which individual producers 
or exporters covered by an antidumping 
finding or an antidumping or 
countervailing duty order it is 


requesting a review, and the requesting 
party must state why it desires the 
Secretary to review those particular 
producers or exporters. If the interested 
party intends for the Secretary to review 
sales of merchandise by an exporter (or 
a producer if that producer also exports 
merchandise from other suppliers) 
which were produced in more than one 
country of origin and each country of 
origin is subject to a separate order, then 
the interested party must state 
specifically, on an order-by-order basis, 
which exporter(s) the request is 
intended to cover. 


Seven copies of the request should be 
submitted to the Assistant Secretary for 
Import Administration, International 
Trade Administration, Room 1870, U.S. 
Department of Commerce, 14th Street & 
Constitution Avenue, NW, Washington, 


DC 20230. The Department also asks 
parties to serve a copy of their requests 
to the Office of Antidumping/ 
Countervailing Enforcement, Attention: 
Sheila Forbes, in room 3065 of the main 
Commerce Building. Further, in 
accordance with section 351.303(f)(1)(i) 
of the regulations, a copy of each 
request must be served on every party 
on the Department's service list. 


The Department will publish in the 
Federal Register a notice of “Initiation 
of Administrative Review of 
Antidumping or Countervailing Duty 
Order, Finding, or Suspended - 
Investigation” for requests received by 
the last day of December 1998. If the 
Department does not receive, by the last 
day of December 1998, a request for 
review of entries covered by an order, 
finding, or suspended investigation 


| 
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listed in this notice and for the period 
identified above, the Department will 
instruct the Customs Service to assess 
antidumping or countervailing duties on 
those entries at a rate equal to the cash 
deposit of (or bond for) estimated 
antidumping or countervailing duties 
required on those entries at the time of 
entry, or withdrawal from warehouse, 
for consumption and to continue to 
collect the cash deposit previously 
ordered. 

This notice is not required by statute 
but is published as a service to the 
international trading community. 


December 2, 1998. 
Holly A. Kuga, 
Acting Deputy Assistant Secretary for Import 
Administration. 
{FR Doc. 98-32540 Filed 12-798; 8:45 am] 
BILLING CODE 3510-DS-M 


DEPARTMENT OF COMMERCE 


International Trade Administration 
[A-122-047} 


Final Results of Expedited Sunset 
Review: Elemental Sulphur From 
Canada 


AGENCY: Import Administration, 
International Trade Administration, 
Department of Commerce. 

ACTION: Notice of Final Results of 
Expedited Review: Elemental Sulphur 
from Canada. 


SUMMARY: On August 3, 1998, the 
Department of Commerce (“the 
Department”) initiated a sunset review 
(63 FR 41227) of the antidumping 
finding on elemental sulphur from 
Canada pursuant to section 751(c) of the 
Tariff Act of 1930, as amended (‘‘the 
Act’’). On the basis of a notice of intent 
to participate and substantive comments 
filed on behalf of the domestic industry, 
and inadequate response (in this case no 
response) from respondent interested 
parties, the Department determined to 
conduct an expedited review. As a 
result of this review, the Department 
finds that revocation of antidumping 
finding would be likely to lead to 
continuation or recurrence of dumping 
at the levels located in the Appendix to 
this notice. 


FOR FURTHER INFORMATION CONTACT: 
Martha V. Douthit or Melissa G. 
Skinner, Office of Policy for Import 
Administration, International Trade 
Administration, U.S. Department of 
Commerce, 14th St. & Constitution Ave., 
NW, Washington, D.C. 20230; telephone 
(202) 482-3207 or (202) 482-1560, 
respectively. 


EFFECTIVE DATE: December 8, 1998. 
Statute and Regulations 


This review was conducted pursuant 
to section 751(c) and 752 of the Act. The 
Department’s procedures for the 
conduct of the sunset reviews are set 
forth in Procedures for Conducting Five- 
year (‘“‘Sunset”’) Reviews of 
Antidumping and Countervailing Duty 
Order, 63 FR 13516 (March 20, 1998) 
(‘Sunset Regulations’’). Guidance on 
methodological or analytical issues 
relevant to the Department’s conduct of 
sunset reviews is set forth in the 
Department’s Policy Bulletin 98:3— 
Policies Regarding the Conduct of Five- 
year (‘‘Sunset”’) Reviews of 
Antidumping and Countervailing Duty 
Orders; Policy Bulletin, 63 FR 18871 
(April 16, 1998) (“Sunset Policy 
Bulletin’’). 


Scope 


The merchandise subject to this 
antidumping finding is elemental 
sulphur from Canada. This merchandise 
is classifiable under Harmonized Tariff 
Schedule (HTS) subheadings 
2503.10.00, 2503.90.00, and 2802.00.00. 
Although the HTS subheadings are 
provided for convenience and for U.S. 
Customs purposes, the written 
description of the scope of this finding 
remains dispositive. 

This review covers all manufacturers 
and exporters of elemental sulphur from 
Canada other than the following for 
which the finding has been revoked: 
Shell Canada Resources, Ltd., Canadian 
Superior Oil, Ltd., Chevron Standard, 
Ltd., Gulf Oil Canada, Ltd., Hudson’s 
Bay Oil & Gas, Ltd.,! Sulconan, Inc., 
Irving Oil, Ltd.,2 Tiger Chemicals Ltd., 


' Elemental Sulphur From Canadgq; Final Results 
of Administrative Review and Partial Revocation of 
Antidumping Finding; 47 FR 3811 (January 27, 
1982) (revocation with respect to Shell Canada, Ltd. 
and Canadian Superior Oil, Ltd.); Elemental 
Sulphur From Canada; Partial Revocation of 
Antidumping Finding; 48 FR 40760 (September 9, 
1983) (revocation with respect to Chevron); 
Elemental! Sulphur From Canada; Revocation of 
Antidumping Finding in Part; 49 FR 1920 (January 
16, 1984) (revocation with respect to Hudson’s Bay 
Oil & Gas Company Limited and Gulf Oil Canada 
Limited); Elemental Sulphur From Canada; 
Reinstatement in Part of Antidumping Finding; 51 
FR 19580 (May 30, 1986) (reinstatement of finding 
with respect to Shell Canada Resources, Ltd., 
Canadian Superior Oil, Ltd., Chevron Standard, 
Ltd., Gulf Oil Canada, Ltd., and Hudson’s Bay Oil 
& Gas, Ltd.); and Elemental Sulphur From Canada; 
Final Results of Antidumping Duty Administrative 
Review and Revocation in Part; 53 FR 1048 (January 
15, 1988) (revocation with respect to Shell Canada 
Resources, Ltd., Canadian Superior Oil, Ltd., 
Chevron Standard, Ltd., Gulf Oil Canada, Ltd., and 
Hudson’s Bay Oil & Gas, Ltd.). 

2 Elemental Sulphur From Canada; Final Results 
of Administrative Review and Partial Revocation of 
Antidumping Finding; 47 FR 31716 (July 22, 1982). 
(revocation with respect to Sulconam, Inc. and 
Irving Oil, Ltd.). 


Pan Canadian Petroleum Ltd., Amoco 
Canada Petroleum Company, Ltd., 
Imperial Oil Ltd./Exxon Chemical 
Amer‘ras, Inc., Canterra Energy 
Ltd.(formerly Aquitaine Company of 
Canada, Ltd.), CDC Oil & Gas Ltd., Dome 
Petroleum Ltd.,? PetroGass Processing, 
Ltd., Cities Service Oil & Gas, Imperial 
Oil Limited, and Texaco Canada Ltd.,4 
BP Resources Oil, Cornwell Chemical 
Ltd., Home Oil Ltd., Suncor, 
InterRedec,* Petro Canada,’ and Sulco 
Chemicals Ltd.8 


Background: 


On August 3, 1998, the Department 
initiated a sunset review of the 
antidumping duty finding on elemental 
sulphur from Canada (63 FR 41227) 
pursuant to section 751(c) of the Tariff 
Act of 1930. On August 18, 1998, the 
Department received a Notice of Intent 
to Participate from Freeport-McMoRan 
Sulphur Inc. (“Freeport’’). Freeport 
claimed interested party status under 
section 771(9)(C) of the Act as a U.S. 
manufacturer of elemental sulphur. 
Freeport stated that it acquired the 
sulphur production operations of 
Pennzoil Company (‘‘Pennzoil”’) and 
Duval, a subsidiary of Pennzoil. Duval 
was the original petitioner in this 
proceeding in 1972 and has actively 
participated in several administrative 
reviews. We received a complete 
substantive response from Freeport on 
September 2, 1998, within the 30-day 
deadline specified in the Sunset 
Regulations under section 
351.218(d)(3)(i). Noting that it has 
requested revocation of the finding, on 


3 Elemental Sulphur From Canada; Final Results 
of Administrative Review of Antidumping Finding 
and Revocation in Part; 50 FR 37889 (September 18, 
1985) (revocation with respect to Tiger Chemicals, 
Ltd., Pan Canadian Petroleum, Ltd., Amoco Canada 
Petroleum Company, Ltd., Imperial Oil, Ltd./Exxon 
Chemical Americas, Inc., Canterra Energy (formerly 
Aquitaine Company of Canada, Ltd.), CDC Oil & 
Gas, Ltd., and Dome Petroleum, Ltd.). 

4 Elemental Sulphur From Canada; Final Results 
of Antidumping Duty Administrative Review and 
Revocation in Part; 55 FR 13179 {April 9, 1990) 
(revocation with respect to PetroGass Processing, 
Cities Service Oil & Gas, Imperial Oil, and Texaco 
Canada). 

5 Elemental Sulphur From Canada; Final Results 
of Antidumping Duty; Administrative Review and 
Revocation in Part; 55 FR 43152 (October 26, 1990) 
(revocation with respect to B.P. Resources Canada, 
Cornwall Chemical, Home Oil, and Suncor). 

6 Elemental Sulphur From Canada; Final Results 
of Antidumping Duty Administrative Review and 
Revocetion in Part; 56 FR 5391 (February 11, 1991) 
(revocation with respect to InterRedec Sulphur 
Corporation). 

7 Elemental Sulphur From Canada; Final Results 
of Antidumping Duty Administrative Review and 
Revocation in Part; 56 FR 15068 (April 19, 1991) 
(revocation with respect to Petro-Canada). 

8 Elemental Sulphur From Canada; Final Results 
of Antidumping Duty Administrative Review and 
Revocation in Part; 57 FR 1452 (January 14, 1992) 
(revocation with respect to Sulco Chemicals, Ltd.). 
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September 1, 1998, Husky Oil Ltd., 
waived its right to participate in the 
Department's sunset review. We did not 
receive a substantive response from any 
respondent interested parties to this 
proceeding. As a result, pursuant to 
section 751(c)(3)(B) of the Act, and our 
regulations (19 CFR 
351.218(e)(1)(ii)(C)(2)), the Department 
determined to conduct an expedited 
review. 


Determination 


In accordance with section 751(c)(1) 
of the Act, the Department conducted 
this review to determine whether 
revocation of the antidumping would be 
likely to lead to continuation or 
recurrence of dumping. Section 752 of 
the Act provides that, in making this 
determination, the Department shall 
consider the weighted-average dumping 
margins determined in the investigation 
and subsequent reviews and the volume 
of imports of the subject merchandise 
for the period before and the period 
after the issuance of the antidumping 
finding, and shall provide to the 
International Trade Commission (‘‘the 
Commission’’) the magnitude of the 
margin of dumping likely to prevail if 
the finding is revoked. 

The Department’s determinations 
concerning continuation or recurrence 
of dumping and the magnitude of the 
margin are discussed below. In addition, 
parties’ comments with respect to 
continuation or recurrence of dumping 
and the magnitude of the margin are 
addressed within the respective sections 
below. 


Continuation or Recurrence of 
Dumping 

Drawing on the guidance provided in 
the legislative history accompanying the 
Uruguay Round Agreements Act 
(“URAA”’), specifically the Statement of 
Administrative Action (‘“‘the SAA”’), 


H.R. Doc. No. 103-316, vol. 1 (1994), the: 


House Report, H.R. Rep. No. 103-826, 
pt.1 (1994), and the Senate Report, S. 
Rep. No. 103-412 (1994), the 
Department issued its Sunset Policy 
Bulletin providing guidance on 
methodological and analytical issues, 
including the bases for likelihood 
determinations. In its Sunset Policy 
Bulletin, the Department indicated that 
determinations of likelihood will be 
made on an order-wide basis (see 
section II.A.3). In addition, the 
Department indicated that normally it 
will determine that revocation of an 
antidumping order is likely to lead to 
continuation or recurrence of dumping 
where (a) dumping continued at any 
level above de minimis after the 
issuance of the order, (b) imports of the 


subject merchandise ceased after the 
issuance of the order, or (c) dumping 
was eliminated after the issuance of the 
order and import volumes for the 
subject merchandise declined 
significantly (see section II.A.3). 

The antidumping finding on 
elemental sulphur from Canada was 
published in the Federal Register as 
Treasury Decision 74—1 (38 FR 34655, 
Dec. 17, 1973). Since that time, the 
Department has conducted numerous 
administrative reviews.? The finding 
remains in effect for all imports of 
elemental sulphur from Canada other 
than those for which the finding has 
been revoked, as discussed previously. 

In its substantive response, Freeport 
applied the criteria contained in the 
Department’s Sunset Policy Bulletin and 


° Elemental Sulphur From Canada; Final Results 
of Administrative Review and Partial Revocation of 
Antidumping Finding; 47 FR 3811 (January 27, 
1982); Elemental Sulphur From Canadgq; Final 
Results of Administrative Review of Antidumping 
Finding; 47 FR 14507 (April 25, 1982); Elemental 
Sulphur From Canada; Final Results of 
Administrative Review and Partial Revocation of 
Antidumping Finding; 47 FR 31716 (July 22, 1982); 
Elemental Sulphur From Canada; Final Results of 
Administrative Review of Antidumping Finding; 47 
FR 31911 (July 23, 1982); Elemental Sulphur From 
Canada; Partial Revocation of Antidumping 
Finding; 48 FR 40760 (September 9, 1983); 
Elemental Sulphur From Canada; Final Results of 
Administrative Review of Antidumping Finding; 48 
FR 53592 (November 28, 1983); Elemental Sulphur 
From Canada; Revocation of Antidumping Finding 
in Part; 49 FR 1920 (January 16, 1984); Elemental 
Sulphur From Canada; Final Results of 
Administrative Review of Antidumping Finding and 
Revocation in Part; 50 FR 37889 (September 18, 
1985); Elemental Sulphur From Canada; 
Reinstatement in Part of Antidumping Finding; 51 
FR 19580 (May 30, 1986); Elemental Sulphur From 
Canada; Final Results of Antidumping Duty 
Administrative Review; 51 FR 43954 (December 5, 
1986); Elemental Sulphur From Canada; Final 
Results of Antidumping Duty Administrative 
Heview; 51 FR 45153 (December 17, 1986); 
Elemental Sulphur From Canada; Final Results ‘of 
Antidumping Duty. Administrative Review; 52 FR 
41601 (October 29, 1987); Elemental Sulphur From 
Canada; Final Results of Antidumping Duty 
Administrative Review and Revocation in Part; 53 
FR 1048 (January 15, 1988); Elemental Sulphur 
From Canada; Final Results of Antidumping Duty 
Administrative Review; 53 FR 15257 (April 28, 
1988); Elemental Sulphur From Canadgq; Final 
Results of Antidumping Duty Administrative 
Review and Revocation in Part; 55 FR 13179 (April 
9, 1990); Elemental Sulphur From Canada; Final 
Results of Antidumping Duty Administrative 
Review; 55 FR 28794 (July 13, 1990); Elemental 
Sulphur From Canada; Final Results of 
Antidumping Duty; Administrative Review and 
Revocation in Part; 55 FR 43152 (October 26, 1990); 
Elemental Sulphur From Canada; Final Results of 
Antidumping Duty Administrative Review and 
Revocation in Part; 56 FR 5391 (February 11, 1991); 
Elemental Sulphur From Canadq; Final Results of 
Antidumping Duty Administrative Review and 
Revocation in Part; 57 FR 1452 (January 14, 1992); 
Elemental Sulphur From Canada; Final Results of 
Antidumping Finding Administrative Review; 61 FR 
8239 (March 4, 1996); Elemental Sulphur From 
Canada; Final Results of Antidumping Duty 
Administrative Reviews; 62 FR 37970 (July 15, 
1997). 


concluded that revocation of the finding 
would result in continued and increased 
dumping. Freeport provided in its 
comments a table which identified 
dumping margins, by company, over the 
life of the finding. Freeport claimed that 
this evidence demonstrated that, in 
practically every case, dumping not 
only continued, but that the margin of 
dumping remained steady or increased. 
In addition, Freeport provided a table 
presenting Census data on the total 
quantity of sulphur imported into the 
United States from Canada and stated 
that imports have decreased every year 
since 1992, when the domestic industry 
began requesting administrative 
reviews. 

We find that the existence of dumping 
margins after the issuance of the finding 
is highly probative of the likelihood of 
continuation or recurrence of dumping. 
Deposit rates above de minimis levels 
continue in effect for exports by several 
Canadian manufacturers and exporters 
of elemental sulphur (for example 
Allied Signal Inc., Brimstone Export, 
Mobil Oil Canada, Ltd., Norcen Energy 
Resources, Petrosul International). As 
discussed in Section II.A.3 of the Sunset 
Policy Bulletin, the SAA at 890, and the 
House Report at 63-64, if companies 
continue dumping with the discipline of 
an order in place, the Department may 
reasonably infer that dumping would 
continue if the discipline were removed. 
Therefore, given that dumping has 
continued over the life of the finding, - 
and absent argument and evidence to 
the contrary, the Department determines 
that dumping is likely to continue if the 
finding were revoked. 


Magnitude of the Margin 


In the Sunset Policy Bulletin, the 
Department stated that, in a sunset 
review of an antidumping finding for 
which no company-specific margin or 
“all others” rate is included in the 
Treasury finding published in the 
Federal Register, the Department 
normally will provide to the 
Commission the company-specific 
margin from the first final results of 
administrative review published in the 
Federal Register by the Department. 
Additionally, if the first final results do 
not contain a margin for a particular 
company, the Department normally will 
provide the Commission, as the margin 
for that company, the first ‘new 
shipper” rate established by the 
Department for that finding. (See section 
II.B.1 of the Sunset Policy Bulletin). 
Exceptions to this policy include the 
use of a more recently calculated 
margin, where appropriate, and 
consideration of duty absorption 
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determinations. (See section II.B.2 and 3 
of the Sunset Policy Bulletin.) 

Because Treasury did not publish 
weighted-average dumping margins in 
its finding, and such margins are not 
otherwise publicly available, the 
margins determined in the original 
investigation are not available to the 
Department for use in this sunset 
review. Under these circumstances, the 
Department normally will select the 
margin from the first administrative 
review conducted by the Department as 
the magnitude of the margin of dumping 
likely to prevail if the finding is 
revoked. We note that, to date, the 
Department has not issued any duty 
absorption findings in this case. 

In its substantive comments, Freeport 
suggests that the Department use the 
margins from both the first (which 
covered 33 companies) and second 
(which covered 17 companies) final 
results of administrative review because 
both determinations established 
company-specific margins for the period 
in the 1970s immediately following the 
issuance of Treasury’s 1973 
antidumping finding. For companies 
covered in either of these first two 
reviews for which margins have 
increased over the life of the finding, 
Freeport recommends that the 
Department select the highest rate 
applied to those companies. Finally, for 
companies covered by neither of these 
two reviews, but covered in subsequent 
reviews, Freeport recommends either 
the first ‘‘all others” rate calculated by 
the Department, the highest company- 
specific rate calculated by the 
Department, or, in the case to two 
manufacturer/exporter combinations, 
the only rate ever calculated for the 
combination. Other than its discussion 
related to the appropriate margin for 
Husky, Freeport merely suggests that the 
Department’s policy provides for the 
selection of the highest rate for 
companies where the Department has 
calculated a margin higher than the 
original. 

With respect to Husky Oil, Ltd. 
(““Husky’’) (a company that was first 
reviewed by the Department during the 
1991-1992 administrative review), 
Freeport argues that, if the finding were 
revoked, the magnitude of the margin 
likely to prevail would be the highest 
rate calculated for Husky. Freeport notes 
that the margins determined by the 
Department for Husky in the 91-92, 92- 
93, 93-94, and 94—95 administrative 
reviews have been 7.17%, 40.38%, 
3.38% and 0.33%, respectively. 
Freeport argues that the enormous 
increase in Husky’s margin between the 
91-92 and 92-93 administrative reviews 
reflects Husky’s choice to increase 


dumping in a effort to maintain market 
share, particularly during a period when 
U.S. market prices declined 
significantly. Freeport further argues 
that Husky’s margins from the 93-94 
and 94-95 administrative reviews are 
aberrationally low and reflect dramatic 
reduction in Husky’s U.S. sales volumes 
and reversible changes in its operations 
designed to minimize the margins 
calculated by the Department. 

Using the non-confidential ranged 
figures reported by Husky during the 
course of the administrative reviews, 
Freeport states that Husky’s U.S. sales 
volumes decreased from the 91-92 
administrative review high to a 92-93 
all time low, and then increased during 
the 94~95 administrative review. 
Freeport adds that in the course of the — 
ongoing administrative review of the 
96-97 administrative review, Husky 
again decreased the volume of its 
exports of sulphur to the U.S. market. 

Freeport notes that the overwhelming 
majority of Husky’s (and Canada’s) 
sulphur is produced at major sour gas 
processing plants. Freeport then states 
that, under the discipline of the finding, 
Husky made changes in its operations 
by limiting its U.S. exports to sulphur 
produced at an unrepresentative facility 
(the Lloydminster heavy oil upgrader, as 
opposed to sour gas processing plants) 
and shifted to production of formed 
sulphur at its sour gas facilities. 
Freeport adds that these changes had a 
major impact on Husky’s reported cost 
of production and constructed value 
and the resultant dumping margins 
calculated by the Department. 

Freeport concludes that in the 
absence of the constraints imposed by 
the antidumping finding, Husky would 
again export much larger volumes of 
sulphur to the United States, would 
resume exporting to the U.S. from its 
major sour gas production facilities and 
would otherwise revert to its normal 
commercial operations. 

On April 5, 1982, the Department 
issued the final results of review of this 
finding covering 47 of the 52 known 
exporters and, generally, the period July 
1, 1978 through November 30, 1980 (47 
FR 14507). On November 28, 1983, the 
Department issued the final results of 
review of this finding covering 43 of the 
49 manufacturers and/or exporters and, 
generally, the period December 1, 1980 
through November 30, 1981 (48 FR 
53592). We note, however, that for some 
companies, the November 1983 notice 
covered an earlier review period than 
did the April 1982 notice. For example, 
the November 1983 notice covered 
entries dating back to 1973 for certain 
companies. Therefore, we agree with - 
Freeport and have selected, as the 


magnitude of the margin likely to 
prevail, the margin for the first period 
reviewed for each company, regardless 
of which Federal Register notice 
contained the review results. 

With respect to selecting the highest 
rate calculated by the Department for 
companies whose dumping margins 
have increased over time. we do not 
agree. with Freeport. In the Sunset Policy 
Bulletin the Department stated that “‘a 
company may choose to increase 
dumping in order to maintain or 
increase market share” and that ‘‘the 
Department may, in response to 
argument from an interested party, 
provide to the Commission a more 
recently calculated margin for a 
particular company, where, for that 
particular company, dumping margins 
increased after the issuance of the 
order.” {See section II.B.2 of the Sunset 
Policy Bulletin.) The Department’s 
intent was to establish a policy of using 
the original investigation margin as the 
starting point, thus providing interested 
parties the opportunity and incentive to 
come forward with data which would 
support a different estimate. Freeport, 
however, merely asserts that the highest 
rate calculated should be selected based 
on “‘the ‘increasing margins’ criterion” 
established in the Sunset Policy 
Bulletin. (See Freeport’s September 2, 
1998, Substantive Response, p. 9.) 
Freeport did not, however, present 
arguments with respect to changes in 
margin levels as related to market share. 
The statistics provided by Freeport, 
1991-1997 annual volume and value of 
imports from Canada, do not show an 
increase in imports concurrent with an 
increase in dumping, nor does it present 
the Department with a picture of the 
relative market shares held by Canada 
manufacturers and exporters. Given the 
information available to the Department, 
it is not possible to discern whether any 
increases or decreases in margins reflect 
an effort to maintain or increase market 
share. Similarly, Freeport did not offer 
any reason for its request that the 
Department select the highest margin or 
“all others”’ rate, whichever is higher, 
for those companies that were not 
reviewed in either of the first or second 
administrative reviews conducted by 
the Department. 

Finally, with respect to the magnitude 
of the margin likely to prevail with 
respect to Husky, we are not persuaded 
by Freeport’s arguments. While we agree 
that the volume of Husky’s exports 
declined significantly after the 91-92 
review, and never reached the 91-92 
level, the level of Husky’s exports 
increased between 92-93 and 93-94. 
Further, we have no reason to believe 
that Husky will, if the finding is 
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revoked, revert to producing sulphur for 
export to the United States at its other 
facilities. Therefore, as discussed 
previously, we have determined that the 
magnitude of the margin likely to 
prevail for Husky is the first “new 
shippers” rate determined by the 
Department (see Elemental Sulphur 
From Canada; Final Results of 
Administrative Review of Antidumping 
Finding; 48 FR 53592 (November 28, 
1982)). 


Our review of the margin history over 
the life of this finding demonstrates that 
there have, with respect to some 
companies, been fluctuations in the 
level of the margins. We do not, 
however, view them as demonstrating a 
consistent patter of behavior. Therefore, 
the Department finds no reason to 
deviate in this review from our stated 
policy of using the first rates calculated 
by the Department. We determine that 
the original margins calculated by the 
Department are probative of the 
behavior of Canadian manufacturers and 
exporters of elemental sulphur. (See 
Elemental Sulphur From Canada; Final 
Results of Administrative Review of 
Antidumping Finding; 47 FR 14507 
(April 5, 1982 and Elemental Sulphur 
From Canadgq; Final Results of 
Administrative Review of Antidumping 
Finding; 48 FR 53592 (November 28, 
1983)). We will report to the 
Commission the company-specific and 
“all others” rate included in the 
Appendix to this notice. 


Final Results of Review 


As a result of this review, the 
Department finds that revocation of the 
antidumping finding would be likely to 
lead to continuation or recurrence of 
dumping at the levels indicated in the 
Appendix to this notice. 


This notice serves as the only 
reminder to parties to administrative 
protective order (APO) of their 
responsibility concerning the 
disposition of proprietary information 
disclosed under APO in accordance 
with 19 CFR 351.305 of the 
Department’s regulations. Timely 
notification of return or destruction of 
APO materials or conversation to 
judicial protective order is hereby 
requested. Failure to comply with the 
regulations and the terms of an APO is 
a sanctionable violation. 


This five-year (‘‘sunset’’) review and 
notice are in accordance with section 
751(c) and 777(i) of the Act. 


Dated: December 1, 1998. 
Robert S. LaRussa, 


Assistant Secretary for Import 
Administration. 


Margin 


Manufacturer/exporter (percent) 


Amerada Minerals 

Amoco Canada 

Brimstone Export/all other 
mfgs. 

Canadian Bright Sulphur 

Canadian Reserve 

Canadian Reserve/Canamex 

Canamex Commodity 

Canterra Energy (formerly 
Aquitaine Co. of Canada 
Ltd. 

Canterra/Brimstone 

Canterra/Canamex 

CDC Oil & Gas 

Cornwall Chemicals 

Dome Petroleum 


Home Oil-Canamex 
Imperial Oil 
Imperial Oil/Exxon 
Irving Oil 
Koch Oil 
Marathon Oil 

Pacific Petroleum 

Pacific Petroleum-Canamex 

Pan Canadian Revoked. 

Pan Canadian/Canamex 0. 

Petro Canada Exploration Revoked. 

Petrofina 28.90. 

Petrogas Processing Revoked. 

Petrosul 0. 

Rampart Resources/Sulbow 
Minerals. 

Real Int'l Marketing 

Sulbow Minerals 

Sulconam (formerly 
Laurentide Sulphur & 
Chemicals, Ltd.). 

Sulmar Canada 

Sulpetro (formerly Candel 
Oil). 

Suncor, Inc. (formerly Sun 
Oil Company of Canada, 
Ltd. and Great Canadian 
Oil Sands, Ltd.). 

Suncor/Canamex 

Texaco Canada Revoked. 

Tiger Chemicals Revoked. 

Union Texas 0. 

28.90. 

28.90. 

5.56. 


20.28. 


All others 


(FR Doc. 98-32544 Filed 12—7—98; 8:45 am] 


BILLING CODE 3510-DS- 
$4703 


DEPARTMENT OF COMMERCE 


International Trade Administration 


[A-351-820] 


Ferrosilicon From Brazil: Notice of 
Partial Rescission and Preliminary 
Results of Antidumping Duty 
Administrative Review 


AGENCY: Import Administration, 
International Trade Administration, 
Department of Commerce. 


ACTION: Notice of partial rescission and 
preliminary results of antidumping duty 
administrative review. 


SUMMARY: In response to timely requests 
for administrative review for the period 
March 1, 1997 through February 28, 
1998, the Department of Commerce is 
conducting an administrative review of 
the antidumping duty order on 
ferrosilicon from Brazil. We 
preliminarily determined that during 
the period of review, one of the two 
manufacturers/exporters that are under 
review sold ferrosilicon to customers in 
the United States at less than normal 
value. If the preliminary results are 
adopted in our final results of this 
administrative review, we will instruct 
the U.S. Customs Service to assess 
antidumping duties on all appropriate 
entries. 

Interested parties are invited to 
comment on the preliminary results of 
this review. Parties who submit 
comments on issues in this proceeding 
should submit with each comment (1) a 
statement of the issue; and (2) a brief 
summary of their comment. 


EFFECTIVE DATE: December 8, 1998. 


FOR FURTHER INFORMATION CONTACT: 
Alexander Amdur, Howard Smith, or 
Wendy Frankel, AD/CVD Enforcement 
Group II, Office IV, Import 
Administration, International Trade 
Administration, U.S. Department of 
Commerce, 14th Street and Constitution 
Avenue, N.W., Washington, D.C. 20230; 
telephone: (202) 482-5346, (202) 482- 
5193, or (202) 482-5849, respectively. 


The Applicable Statute and Regulations 


Unless otherwise indicated, all 
citations to the statute are references to 
the provisions effective January 1, 1995, 
the effective date of the amendments 
made to the Tariff Act of 1930 (the Act) 
by the Uruguay Round Agreements Act 
(URAA). In addition, unless otherwise 
indicated, all citations to the 
Department’s regulations refer to the 
regulations codified at 19 CFR Part 351 
(April 1998). 


. | Revoked. 7 
87.65. 
| 26.95. 
. | 19.06. 
87.65. 
. | 3.20. 
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SUPPLEMENTARY INFORMATION: 
Background 


On March 11, 1998, the Department of 
Commerce (the Department) published 
in the Federal Register a notice of 
opportunity to request an administrative 
review of the antidumping duty order 
on ferrosilicon from Brazil covering the 
period March 1, 1997, through February 
28, 1998. See Antidumping or 
Countervailing Duty Order, Finding, or 
Suspended Investigation; Opportunity 
to Request Administrative Review, 63 
FR 1868 (March 11, 1998); see a/so 
Antidumping Duty Order: Ferrosilicon 
From Brazil, 59 FR 11769 (March 14, 
1994). Pursuant to the notice of 
opportunity to request an administrative 
review and 19 CFR 351.213(b) of the 
Department's regulations, in March 
1998, Companhia de Ferro Ligas da 
Bahia (Ferbasa) and Companhia 
Brasileira Carbureto de Calcio (CBCC) 
requested that the Department conduct 
an administrative review of their 
respective shipments of ferrosilicon to 
the United States. Additionally, in 
March 1998, AIMCOR and SKW Metals 
& Alloys, Inc., (collectively petitioners), 
domestic interested parties under 19 
CFR 351.102(b) of the Department’s 
regulations, requested that the 
Department conduct an administrative 
review of Companhia Ferroligas Minas 
Gerais-Minasligas (Minasligas) as well 
as the aforementioned companies. In 
response to these requests, the 
Department initiated an antidumping 
duty administrative review of Ferbasa, 
CBCC, and Minasligas (collectively 
respondents). See Initiation of 
Antidumping and Countervailing Duty 
Administrative Reviews and Request for 
Revocation in Part, 63 FR 20378 (April 
24, 1998). 

The Department issued an 
antidumping duty questionnaire to the 
respondents in May 1998 and received 
responses thereto in June and July 1998. 
In June 1998, the Department granted 
Ferbasa’s request that it be allowed to 
limit its reporting period for sales in the 
comparison market to the period that is 
contemporaneous with its U.S. sale, 
namely, May 1, 1997 through October 
31, 1997. In a letter granting this 
request, the Department also instructed 
Ferbasa to report its cost figures for 
ferrosilicon for this limited period. 
Additionally, based on U.S. Custom’s 
documents obtained by the Department, 
we determined, and CBCC confirmed, 
that CBCC did not have any entries of 
ferrosilicon for consumption in the U.S. 
customs territory during the period of 
review (POR). Therefore, we are 
rescinding this review with respect to 
CBCC. The Department issued 


supplemental questionnaires to the 
remaining respondents in September, 
October, and November 1998 and 
received responses thereto in these same 
three months. 

The Department is conducting this 
antidumping duty administrative review 
in accordance with section 751 of the 
Act. 

Duty Absorption 

On May 20, 1998, petitioners 
requested that the Department 
determine, with respect to Minasligas, 
whether antidumping duties had been 
absorbed during the POR. On May 28, 
1998, Minasligas requested that the 
Department reject petitioners’ request 
for a determination regarding duty 
absorption because Minasligas did not 
sell the subject merchandise to the 
United States through an affiliated 
importer during the POR. 

ection 751(a)(4) of the Act provides 
that the Department, if requested, shall 
determine during an administrative 
review initiated two or four years after 
the publication of the order, whether 
antidumping duties have been absorbed 
by a foreign producer or exporter subject 
to the order, if the subject merchandise 
is sold in the United States through an 
importer who is affiliated with such 
foreign producer or exporter. For 
transition orders as defined in section 
751(c)(6)(C) of the Act, i.e., orders in 
effect as of January 1, 1995, section 
351.213(j)(2) of the Department’s 
regulations provides that the 
Department will make a duty-absorption 
determination, if requested, in any 
administrative review initiated in 1996 
or 1998. Because the order on 
ferrosilicon from Brazil has been in 
effect since 1994, it is a transition order 
in accordance with section 751(c)(6)(C) 
of the Act. The instant review of 
Minasligas was initiated in 1998. 
However, during the POR, Minasligas 
did not sell the subject merchandise to 
the United States through importers that 
are affiliated within the meaning of 
section 751(a)(4) of the Act and, 
therefore, we did not make a duty 
absorption determination in this 
segment of the proceeding. 


Scope of the Review 


The merchandise subject to this 
review is ferrosilicon, a ferro alloy 
generally containing, by weight, not less 
than four percent iron, more than eight 
percent but not more than 96 percent 
silicon, not more than 10 percent 
chromium, not more than 30 percent 


_ Manganese, not more than three percent 


phosphorous, less than 2.75 percent 
magnesium, and not more than 10 
percent calcium or any other element. 


Ferrosilicon is a ferro alloy produced by 
combining silicon and iron through 
smelting in a submerged-arc furnace. 
Ferrosilicon is used primarily as an 
alloying agent in the production of steel 
and cast iron. It is also used in the steel 
industry as a deoxidizer and a reducing 
agent, and by cast iron producers as an 
inoculant. 


Ferrosilicon is differentiated by size 
and by grade. The sizes express the 
maximum and minimum dimensions of 
the lumps of ferrosilicon found in a 
given shipment. Ferrosilicon grades are 
defined by the percentages by weight of 
contained silicon and other minor 
elements. Ferrosilicon is most 
commonly sold to the iron and steel 
industries in standard grades of 75 
percent and 50 percent ferrosilicon. 
Calcium silicon, ferrocalcium silicon, 
and magnesium ferrosilicon are 
specifically excluded from the scope of 
this review. Calcium silicon is an alloy 
containing, by weight, not more than 
five percent iron, 60 to 65 percent 
silicon, and 28 to 32 percent calcium. 
Ferrocalcium silicon is a ferro alloy 
containing, by weight, not less than four 
percent iron, 60 to 65 percent silicon, 
and more than 10 percent calcium. 
Magnesium ferrosilicon is a ferro alloy 
containing, by weight, not less than four 
percent iron, not more than 55 percent 
silicon, and not less than 2.75 percent 
magnesium. Ferrosilicon is currently 
classifiable under the following 
subheadings of the Harmonized Tariff 
Schedule of the United States (HTSUS): 
7202.21.1000, 7202.21.5000, 
7202.21.7500, 7202.21.9000, 
7202.29.0010, and 7202.29.0050. The 
HTSUS subheadings are provided for 
convenience and customs purposes. Our 
written description of the scope of this 
review is dispositive. 

Ferrosilicon in the form of slag is 
included within the scope of this order 
if it meets, in general, the chemical 
content definition stated above and is 
capable of being used as ferrosilicon. 
Parties that believe their importations of 
ferrosilicon slag do not meet these 
definitions should contact the 
Department and request a scope 
determination. 


Product Comparisons 


In accordance with section 771(16) of 
the Act, we considered all products 
within the scope of this review that 
were produced by the respondents, and 
sold in the ordinary course of trade in 
the comparison market during the POR, 
to be foreign like products for purposes 
of determining the appropriate product 
comparisons to U.S. sales. 
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Fair Value Comparisons 


To determine whether the 
respondents’ sales of ferrosilicon to 
customers in the United States were 
made at less than fair value, we 
compared export price (EP) to normal 
value (NV), as described in the “Export 
Price’”’ and ‘Normal Value’”’ sections of 
this notice. In accordance with section 
777A(d)(2) of the Act, we calculated 
monthly weighted-average prices for NV 
and compared these to the prices of 
individual U.S. transactions. 


Level of Trade 


In accordance with section 
773(a)(1)(B) of the Act, to the extent 
practicable, we determined NV based on 
sales in the comparison market at the 
same level of trade (LOT) as the EP 
transaction. The NV LOT is that of the 
starting-price sales in the comparison 
market or, when NV is based on 
constructed value (CV), that of the sales 
from which we derive selling, general 
and administrative (SG&A) expenses 
and profit. For EP, the U.S. LOT is also 
the level of the starting-price sale, 
which in this review, is from the 
exporter to the U.S. importer. 

Neither respondent claimed a LOT 
adjustment. Nevertheless, in order to 
determine whether the respondents’ NV 
sales are at a different LOT than their EP 
sales, we examined stages in the 
marketing process and selling functions 
along the chain of distribution between 
the respondent producers and the 
unaffiliated customers. If the 
comparison-market sales are at a 
different LOT, and the difference affects 
price comparability, as manifested in a 
pattern of consistent price differences 
between the sales on which NV is based 
and comparison-market sales at the LOT 
of the export transaction, we make a 
LOT adjustment under section 
773(a)(7)(A) of the Act. See Notice of 
Final Determination of Sales at Less 
Than Fair Value: Certain Cut-To-Length 
Carbon Steel Plate From South Africa, 
62 FR 61731 (November 19, 1997). 

During the POR, Ferbasa sold 
ferrosilicon to an unaffiliated trading 
company in the U.S. market and to 
unaffiliated resellers and end users in 
the comparison market, while 
Minasligas sold ferrosilicon to 
unaffiliated trading companies and end 
users in the U.S. market and unaffiliated 
end users in the comparison market. We 
found that the selling functions 
associated with each respondent’s U.S. 
and comparison markets sales of 
ferrosilicon are generally the same. For 
example, Ferbasa negotiated the sales 
terms, prepared ferrosilicon for 
shipment, and maintained sales records 


in both the U.S. and comparison market. 
Minasligas negotiated the sales terms 
and arranged for delivery, either to the 
customer’s location, in the case of 
certain sales in the comparison market, 
or to the Brazilian port, in the case of 
sales to U.S. customers. We noted, 
however, that Ferbasa sold ferrosilicon 
from inventory in the comparison 
market, while it manufactured 
ferrosilicon to order for the U.S. market. 
In addition, Ferbasa incurred 
commission, freight, and brokerage and 
handling expenses in connection with 
sales of ferrosilicon to the U.S. market, 
while it did not incur these expenses on 
sales of ferrosilicon in the comparison 
market. With regard to Minasligas, the 
company incurred expenses at the port 
in connection with sales of ferrosilicon 
to the U.S. market, but it did not incur 
such expenses on sales of ferrosilicon in 
the comparison market. These 
differences primarily involve 
differences in handling and transporting 
ferrosilicon to customers, not 
differences in selling functions. 
Although Ferbasa maintained inventory 
only for its comparison market 
customers, this simply involved storing 
piles of ferrosilicon in open stalls at the 
factory. We concluded that this is not a 
significant selling function given the 
low level of service that is required to 
maintain inventory in such a fashion 
and, thus, we did not consider Ferbasa’s 
maintenance of inventory to be a 
significant difference in selling 
activities. In the absence of differences 
in other selling activities such as the 
sales order process, advertising, 
warranty service, technical support, or 
the maintenance of distribution 
warehouses, we found that the 
differences noted above do not 
constitute substantial differences 
indicating that either respondent's sales 
in the U.S. and comparison markets 
occurred at different marketing stages. 
Therefore, we determined that a single 
level of trade exists in each market for 
both respondents and, moreover, all 
U.S. and comparison market sales were 
made at the same level of trade for each 
respondent. Consequently, we did not 
make a level of trade adjustment in 
calculating NV for either respondent. 


Export Price 


We calculated EP in accordance with 
sections 772(a) and (c) of the Act 
because the respondents sold the subject 
merchandise directly to the first 
unaffiliated purchasers in the United 
States prior to importation and 
constructed export price was not 
otherwise warranted based on the facts 
on the record. Specifically, we 
calculated EP based on the packed 


prices to unaffiliated customers in the 
United States from which we made 
deductions, where appropriate, for 
foreign inland freight and insurance, 
brokerage and handling, port 
warehousing, weighing and clerical 
expenses. 

For Minasligas, we based EP on the 
U.S. dollar-denominated prices that 
Minasligas negotiated with its U.S. 
customers and listed on commercial 
invoices for its U.S. sales, rather than 
the Reais-denominated prices that 
Minasligas reported on the sales tape. 
For further information, see the 
Memorandum from Alexander Amdur 
to the File on Minasligas: Calculations 
for the Preliminary Results of the 1997— 
1998 Administrative Review of 
Ferrosilicon from Brazil (Minasligas 
Calculation Memorandum) dated 
December 1, 1998 on file in the Central 
Records Unit (CRU) located in room B- 
099 of the main Department of 
Commerce Building. 

For Ferbasa, we based EP on the U.S. 
dollar-denominated price that Ferbasa 
reported for its U.S. transaction on the 
sales tape. We accepted the reported 
price notwithstanding the petitioners’ 
allegation of November 5, 1998, that the 
price may not have been the result of a 
bona fide arm’s-length transaction. We 
have reviewed the information 
contained in the administrative record 
and concluded that the evidence does 
not demonstrate that the transaction in 
question was not bona fide. Therefore, 
for the preliminary results, we have 
based Ferbasa’s EP on the price reported 
in the sales tape. For further 
information, see the Concurrence 
Memorandum From Howard Smith to 
Holly Kuga regarding this issue, dated 
December 1, 1998, on file in the CRU 
located in room B-099 of the main 
Department of Commerce Building. 


Normal Value 


In accordance with section 
773(a)(1)(C)(ii) of the Act, we 
determined that the home market for 
each respondent serves as a viable basis 
for calculating NV because the aggregate 
volume of each respondent’s home 
market sales of the foreign like product 
was greater than five percent of the 
aggregate volume of its U.S. sales of the 
subject merchandise. Therefore, in 
accordance with section 773(a)(1)(B)(i) 
of the Act, we based NV on the price at 
which the foreign like product was first 
sold for consumption in the exporting 
country in the usual commercial 
quantities and in the ordinary course of 
trade and, to the extent practicable, at 
the same level of trade as the EP. In 
accordance with section 773(a)(6) of the 
Act, we adjusted NV, where applicable, 
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by adding U.S. packing costs and 
subtracting home market packing costs, 
ICMS and IPI tax expenses, and freight 
expenses. Moreover, in accordance with 
section 773(a)(6) of the Act, we adjusted 
NV for differences in the circumstances 
of sale by adding late payment charges, 
where applicable, and U.S. credit 
expenses, and by subtracting home 
market credit expenses. 

For Minasligas, we recalculated the 
amount of the U.S. credit expense that 
was used as an adjustment to NV by 
making the following changes. First, we 
used, as the date of payment, the date 
Minasligas’ bank received payment from 
Minasligas’ U.S. customers for each U.S. 
sale, rather than the date the bank 
advanced Minasligas money on the sale 
through Advance Exchange Contracts 
(ACCs). Second, we used the actual 
average interest rate of the ACCs that 
Minasligas used to finance its U.S. sales 
during the POR, rather than the average 
monthly Brazilian Taxa referencial de 
juros (TR) rate for the POR reported by 
Minasligas in its response. The 
Department’s questionnaire instructs 
respondents to calculate U.S. credit 
expense using the interest rate paid on 
short-term U.S. dollar borrowings. 
Although Minasligas claimed that it had 
no short-term U.S. dollar borrowings 
during the POR, we determined that the 
advances obtained from the ACCs were 
short-term U.S. dollar borrowings. 

In its response, Minasligas calculated 
home market credit expense using a 
gross unit price net of one month’s 
credit expense, regardless of the credit 
period applicable to the sale. Because 
the Department’s practice is to calculate 
credit expense based on gross unit price 
without any adjustments, we 
recalculated Minasligas’s home market 
credit expense using the unadjusted 
gross unit price. Furthermore, we 
recalculated the home market credit 
expense using the average monthly TR 
rate for the POR reported by Minasligas 
in the narrative portion of its response, 
rather than the interest rate that 
Minasligas inadvertently used to 
calculate credit expense on its sales 
tape. For further information, See 
Minasligas Calculation Memorandum. 

For Ferbasa, we adjusted NV by 
adding U.S. commissions and 
subtracting home market indirect selling 
expenses up to the amount of the U.S. 
commission, in accordance with 19 CFR 
351.410(e). We did not reduce NV by 
the reported home market packing 
expense because we determined that 
Ferbasa reported packing revenue, 
rather than packing expense, in its home 
market sales tape. In addition, although 
Ferbasa revised its reported cost of 
manufacturing, it failed to revise its 


home market inventory carrying cost 
which was based on manufacturing 
costs. Therefore, we recalculated home 
market inventory carrying cost using the 
revised cost of manufacturing figure 
reported by Ferbasa in its November 10, 
1998, supplemental response. 


I. Cost of Production (COP) Analysis 


Because we disregarded sales below 
the COP for Ferbasa and Minasligas in 
the last completed segments of the 
proceeding (See Ferrosilicon from 
Brazil; Notice of Final Results of 
Antidumping Duty Administrative 
Review, 63 FR 28355 (May 22, 1998) 
with respect to Ferbasa, and 62 FR 
43504 (August 14, 1997) with respect to 
Minasligas), we had reasonable grounds 
to believe or suspect that sales of the 
foreign product under consideration for 
the determination of NV in this review 
may have been made at prices below the 
COP, as provided by section 
773(b)(2)(A){ii) of the Act. Therefore, 
pursuant to section 773(b)(1) of the Act, 
we initiated investigations to determine 
whether the respondents sold 
ferrosilicon in the home market during 
the POR at prices that were less than 
their COP. 

a. Calculation of COP. In accordance 
with section 773(b)(3) of the Act, we 
calculated each respondent’s COP based 
on the sum of the cost of materials and 
fabrication employed in producing the 
foreign like product; plus amounts for 
SG&A, financing expenses and, for 
Minasligas, packing costs. We did not 
include packing costs in COP for 
Ferbasa because the company failed to 
report this cost separately. We adjusted 
Ferbasa’s reported costs by (1) adjusting 
general and administrative expenses by 
other operating income and non- 
operating expenses related to the 
general operations of the company, and 
(2) increasing financing expense by 
monetary correction losses. For further 
information, see the Ferbasa Preliminary 
Results Calculation Memorandum dated 
December 1, 1998, on file in the CRU 
located in room B—099 of the main 
Department of Commerce Building. We 


_ adjusted Minasligas’ reported costs by 


using, as the fixed overhead cost for all 
grades of ferrosilicon, the one cost that 
Minasligas originally reported for all 
grades of ferrosilicon, rather than the 
separate fixed overhead costs that 
Minasligas subsequently allocated to the 
standard and refined grades of 
ferrosilicon. We recalculated the 
indirect selling expenses using a value- 
based, rather than quantity-based, 
allocation methodology. For further 
information, see Minasligas Calculatior 
Memorandum. 


b. Test of Home Market Prices. In 
order to determine whether the 
respondents made home market sales 
during the POR at prices below the COP 
on a product-specific basis, we 
compared the weighted-average COP 
(net of selling and, where applicable, 
packing expenses and adjusted as noted 
above) to home market prices less ICMS 
and IPf tax expenses, direct and indirect 
selling expenses and, where applicable, 
home market packing expenses. In 
addition, where applicable, we added 
interest revenue to home market prices 
before comparing them to the COP. We 
excluded ICMS and IPI tax expenses 
from the home market prices used in 
our sales-below-cost analysis because 
the COP did not contain these expenses. 

In determining whether to disregard 
home market sales made at prices below 
the COP, we examined whether such 
sales were made (1) within an extended 
period of time in substantial quantities, 
and (2) at prices which permitted the 
recovery of all costs within a reasonable 
period of time, in accordance with 
section 773(b)(1) of the Act. 

Pursuant to section 773(b)(2)(C) of the 
Act, where less than 20 percent ofa 
respondent’s sales of a given product 
during the POR were at prices below the 
COP, we did not disregard any below- 
cost sales of that product because we 
determined that the below-cost sales 
were not made in “substantial 
quantities.’’ Where 20 percent or more 
of a respondent’s sales of a given 
product during the POR were at prices 
less than the COP, we determined that 
such gales were made in “substantial 
quantities” within an extended period 
of time and not at prices which would 
permit recovery of all costs within a 
reasonable period of time, in accordance 
with section 773(b)(2)(C) & (D) of the 
Act. Therefore, we disregarded the 
below-cost sales. 

In the instant review, we found that 
for certain ferrosilicon products, more 
than 20 percent of Ferbasa’s and 
Minasligas’ home market sales were 
sold at prices less than the COP within 
an extended period of time, and that the 
prices did not provide for the recovery 
of costs within a reasonable period of 
time. Therefore, in accordance with 
section 773(b)(1) of the Act, we 
disregarded the below-cost sales and 
used the remaining above-cost sales as 
the basis for determining NV. 


Currency Conversion 


Pursuant to section 773(A)(a) of the 
Act, for purposes of the preliminary 
results, we converted foreign currencies 
into U.S. dollars using the official 
exchange rates in effect on the date of 
the U.S. sales. These official exchange 


| | 
| 


67654 


Federal Register/Vol. 63, No. 235/Tuesday, December 8, 1998 / Notices 


rates are based on the daily rates 
identified by the Dow Jones Business 
Information Services. Section 773(A)(a) 
of the Act directs the Department to use 
a daily exchange rate to convert foreign 
currencies into U.S. dollars unless the 
daily rate involves a “fluctuation.” It is 
our practice to find that a fluctuation 
exists when the daily exchange rate 
differs from a benchmark rate by 2.25 
percent. See Preliminary Results of 
Antidumping Duty Administrative 
Review: Certain Welded Carbon Steel 
Pipe and Tube from Turkey (61 FR 
35188, 35192) (July 5, 1996). The 
benchmark rate is defined as the moving 
average of the rates for the past 40 
business days. Where we determined 
that the daily rates applicable to this 
review fluctuated, as defined above, we 
converted foreign currencies into U.S. 
dollars using the benchmark exchange 
rate. 


Preliminary Results of The Review 


As a result of this review, we 
preliminarily determine that the 
following weighted-average dumping 

Margins exist: 


Weighted- 
average 
margin 
(percent) 


Manufacturer/exporter 


Companhia Ferroligas Minas 
Gerais-Minasligas 
(Minasligas) 

Companhia de Ferro Ligas da 
Bahia (Ferbasa) 


10.16 


0.00 


Pursuant to 19 CFR 351.224(b), the 
Department will disclose to parties to 
the proceeding any calculations 
performed in connection with these 
preliminary results within 5 days of the 
date of publication of this notice. Any 
interested party may request a hearing 
within 30 days of the date of publication 
of this notice. Parties who submit 
arguments in this proceeding are 
requested to submit with each 
argument: (1) a statement of the issue 
and (2) a brief summary of the 
argument. All case briefs must be 
submitted within 30 days of the date of 
publication of this notice. Rebuttal 
briefs, which are limited to issues raised 
in the case briefs, may be filed not later 
than 37 days after the date of 
publication of this notice. A hearing, if 
requested, will be held 44 days after the 
publication of this notice or the first 
business day thereafter. The Department 
will publish a notice of the final results 
of this administrative review, which 
will include the results of its analysis of 
issues raised in any written comments 
or at the hearing, within 120 days from 


the publication of these preliminary 
results. 

The Department shall determine, and 
the U.S. Customs Service (Customs) 
shall assess, antidumping duties on all 
appropriate entries. Upon completion of 
this review, the Department will issue 
appraisement instructions directly to 
Customs. The final results of this review 
shall be the basis for the assessment of 
antidumping duties on entries of 
merchandise covered by the 
determination and for future deposits of 
estimated duties. For duty assessment 
purposes, for each importer we will 
divide the total applicable dumping 
margin (calculated as the difference 
between NV and EP) by the total 
number of metric tons sold. We will 
direct Customs to assess the resulting 
per-metric ton dollar amount against 
each metric ton of subject merchandise 
entered by the importer during the POR. 
Furthermore, the following deposit 
requirements will be effective upon 
completion of the final results of this 
administrative review for all shipments 
of ferrosilicon from Brazil entered, or 
withdrawn from warehouse, for 
consumption on or after the publication 
date of the final results of this 
administrative review, as provided by 
section 751(a)(1) of the Act: (1) The cash 
deposit rate for the reviewed companies 
(Ferbasa and Minasligas) will be the rate 
established in the final results of this 
administrative review, except if the rate 
is less than 0.5 percent, ad valorem and, 
therefore, de minimis, the cash deposit 
rate will be zero; (2) for merchandise 
exported by manufacturers or exporters 
not covered in this review but covered 
in the original less than fair value 
(LTFV) investigation or a previous 
review, the cash deposit rate will 
continue to be the company-specific rate 
published in the most recent period; (3) 
if the exporter is not a firm covered in 
this review, a previous review, or the 
original LTFV investigation, but the 
manufacturer is, the cash deposit rate 
will be the rate established for the most 
recent period for the manufacturer of 
the merchandise and; (4) if neither the 
exporter nor the manufacturer is a firm 
covered in this or any previous reviews 
or the original LTFV investigation, the 
cash deposit rate will be 35.95 percent, 
the “All Others” rate established in the 
original LTFV investigation (59 FR 
11769, March 14, 1994). These 
requirements, when imposed, shall 
remain in effect until publication of the 
final results of the next administrative 
review. 

This notice serves as a preliminary 
reminder to importers of their 
responsibility under 19 CFR 351.402(f) 
of the Department’s regulations to file a 


certificate regarding the reimbursement 
of antidumping duties prior to 
liquidation of the relevant entries 
during this review period. Failure to 
comply with this requirement could 
result in the Secretary’s presumption 
that reimbursement of antidumping 
duties occurred and the subsequent 
assessment of double antidumping 
duties. 

This administrative review and notice 
are in accordance with section 751(a)(1) 
and 777(i)(1) of the Act. 


Dated: December 1, 1998. 
Robert S. LaRussa, 


Assistant Secretary for Import 
Administration. 


[FR Doc. 98—32542 Filed 12—7—98; 8:45 am] 
BILLING CODE 3510-DS-P 


DEPARTMENT OF COMMERCE 


International Trade Administration 
[A-588-056] 


Final Results of Expedited Sunset 
Review: Melamine, in Crystal Form, 
From Japan 


AGENCY: Import Administration, 
International Trade Administration, 
Department of Commerce. 

ACTION: Notice of Final Results of 
Expedited Sunset Review: Melamine, in 
Crystal Form, from Japan. 


SUMMARY: On August 3, 1998, the 
Department of Commerce (‘‘the 
Department”’’) initiated a sunset review 
of the antidumping finding on 
melamine, in crystal form, from Japan 
(63 FR 41227) pursuant to section 751(c) 
of the Tariff Act of 1930, as amended 
(‘the Act’’). On the basis of a notice of 
intent to participate and substantive 
comments filed on behalf of the 
domestic industry, and inadequate 
response (in this case no response) from 
respondent interested parties, the 


- Department determined to conduct an 


expedited review. As a result of this 
review, the Department finds that 
revocation of the antidumping finding 
would be likely to lead to continuation 
or recurrence of dumping at the levels 
indicated in the Magnitude of the 
Margin section of this notice. 

FOR FURTHER INFORMATION CONTACT: 
Scott E. Smith or Melissa G. Skinner, 
Office of Policy for Import 
Administration, International Trade 
Administration, U.S. Department of 
Commerce, 14th Street and Constitution 
Avenue, NW, Washington, DC 20230; 
telephone: (202) 482-6397 or (202) 482- 
1560, respectively. 


EFFECTIVE DATE: December 8, 1998. 
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Statute and Regulations 


This review was conducted pursuant 
to sections 751(c) and 752 of the Act. 
The Department’s procedures for the 
conduct of sunset reviews are set forth 
in Procedures for Conducting Five-year 
(“Sunset”) Reviews of Antidumping and 
Countervailing Duty Orders, 63 FR 
13516 (March 20, 1998) (“Sunset 
Regulations”). Guidance on 
methodological or analytical issues 
relevant to the Department’s conduct of 
sunset reviews is set forth in the 
Department’s Policy Bulletin 98:3— 
Policies Regarding the Conduct of Five- 
year (“Sunset”’) Reviews of 
Antidumping and Countervailing Duty 
Orders; Policy Bulletin, 63 FR 18871 
(April 16, 1998) (“‘Sunset Policy 
Bulletin’’). 


Scope 


The merchandise subject to this 
antidumping finding is melamine, in 
crystal form, from Japan. Melamine, in 
crystal form, is a fine white crystalline 
powder used to manufacture melamine 
formaldehyde resins, currently 
classifiable under 2933.61.00 of the 
Harmonized Tariff Schedule of the 
United States (HTSUS). 

On February 28, 1997 (62 FR 9176), 
melamine, in crystal form, with special 
physical characteristics (100% of the 
particles are smaller than 10 microns) 
was determined to be within the scope 
of the order. Although the HTSUS 
subheadings are provided for 
convenience and Customs purposes, the 
written description remains dispositive. 

This review covers all manufacturers 
and exporters of melamine. in crystal 
form, from Japan. 


Background 


On August 3, 1998, the Department 
initiated a sunset review of the 
antidumping finding on melamine, in 
crystal form, from Japan (63 FR 41227), 
pursuant to section 751(c) of the Act. 
The Department received a Notice of 
Intent to Participate from Melamine 
Chemicals Inc. (“MCT”) on August 14, 
1998, within the deadline specified in 
section 351.218(d)(1)(i) of the Sunset 
Regulations. MCI claimed interested 
party status under section 771(9)(C) of 
the Act, as a United States manufacturer 
of melamine. We received a complete 
substantive response from MCI on 
September 1, 1998, within the 30-day 
deadline specified in the Sunset 
Regulations under section 
351.218(d)(3)(i). We did not receive a 
substantive response from any 
respondent interested party to this 
proceeding. As a result, pursuant to 
section 751(c)(3)(B) of the Act and our 


regulations (19 CFR 
351.218(e)(1)(ii)(C)(2)), the Department 
determined to conduct an expedited 
review. 


Determination 


In accordance with section 751(c)(1) 
of the Act, the Department conducted 
this review to determine whether 
revocation of the antidumping finding 
would be likely to lead to continuation 
or recurrence of dumping. Section 
752(c) of the Act provides that, in 
making this determination, the 
Department shall consider the weighted- 
average dumping margins determined in 
the investigation and subsequent 
reviews and the volume of imports of 
the subject merchandise for the period 
before and the period after the issuance 
of the antidumping finding, and shall 
provide to the International Trade 
Commission (‘‘the Commission”’) the 
magnitude of the margin of dumping 
likely to prevail if the finding is 
revoked. 

The Department’s determinations 
concerning continuation or recurrence 
of dumping and the magnitude of the 
margin are discussed below. In addition, 
parties’ comments with respect to 
continuation or recurrence of dumping 
and the magnitude of the margin are 
addressed within the respective sections 
below. 


Continuation or Recurrence of 
Dumping 

Drawing on the guidance provided in 
the legislative history accompanying the 
Uruguay Round Agreements Act 
(“URAA”), specifically the Statement of 


Administrative Action (“the SAA’’), 


H.R. Doc. No. 103-316, vol. 1 (1994), the 
House Report, H.R. Rep. No. 103-826, 
pt.1 (1994), and the Senate Report, S. 
Rep. No. 103-412 (1994), the 
Department issued its Sunset Policy 
Bulletin providing guidance on 
methodological and analytical issues, 
including the bases for likelihood 
determinations. In its Sunset Policy 
Bulletin, the Department indicated that 
determinations of likelihood will be 
made on an order-wide basis (see 
section II.A.3). In addition, the 
Department indicated that normally it 
will determine that revocation of an 
antidumping order is likely to lead to 
continuation or recurrence of dumping 
where (a) dumping continued at any 


- level above de minimis after the 


issuance of the order, (b) imports of the 
subject merchandise ceased after the 
issuance of the order, or (c) dumping 
was eliminated after the issuance of the 
order and import volumes for the 
subject merchandise declined 
significantly (see section II.A.3). 


The antidumping finding on 
melamine, in crystal form, from Japan 
was published in the Federal Register 
as Treasury Decision 73-54 (42 FR 6366, 
February 2, 1977). Since that time, the 
Department has conducted several 
administrative reviews. The finding 
remains in effect for all imports from all 
manufacturers of melamine, in crystal 
form, from Japan. 

In its substantive response, MCI 
argues that “‘there is a strong likelihood 
that dumping by Japanese producers (of 
melamine) would resume” if the 
antidumping finding were revoked (See 
Substantive Response, September 1, 
1998). With respect to whether dumping 
continued at any level above de minimis 
after the issuance of the finding, MCI 
asserts that, as documented in the final 
results of reviews reached by Treasury 
and the Department, when Japanese 
shipments to the United States market 
were examined, dumping margins of 60 
and 70.22% were found. MCI states that 
the conclusion to be drawn from these 
dumping margins is that respondents in 
this case have been unable or unwilling 
to restructure their operations so as to 
sell melamine in the United States at 
fair value. Furthermore, MCI asserts that 
competitive pricing pressures and global 
market conditions for melamine, in 
crystal form, are such that any future 
sales of the subject merchandise to the 
United States would likely be at less 
than fair value. It argues in its 
substantive response, as well as in 
previous submissions to the 
Department, that there is, and has been, 
excess production capacity in both the 
U.S. and Japanese melamine industries. 
According to MCI, this excess capacity 
has prompted Japanese melamine 
producers to sel! their products in 
Southeast Asian, Australian, and Iranian 
markets at less than fair value. MCI 
asserts that revocation of the finding 
would allow the Japanese producers to 
take similar actions in the United States. 

With respect to import volumes, MCI 
had indicated that there has been a 
cessation of exports of the subject 
merchandise to the United States. The 
fina]:results from the three most recent 
administrative reviews indicate that 
there were no shipments of melamine, 
in crystal form, from Japan.! 

In the administrative reviews 
conducted by the Department over the 
life of this finding, only one firm ever 
reported shipments.? In each of the 
subsequent reviews, the Department 


' As indicated in 47 FR 23507, May, 28. 1983; 47 
FR 44597, October 8, 1982; and 48 FR 38527, 
August 24, 1983. 

2 See Melamine in Crystal Form From Japan; Final 
Results of Administrative Review of Antidumping 
Finding; 46 FR 15305 (March 5, 1981). 
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determined that there were no 
shipments from any of the known 
exporters of melamine from Japan.? We 
find, therefore, that the cessation of 
imports after the issuance of the finding 
and the existence of dumping margins 
after the issuance of the finding are 
highly probative of the likelihood of 
continuation of dumping. Deposit rates 
above de minimis levels continue in 
effect for exports by all known Japanese 
exporters of melamine, in crystal form. 
As discussed in Section II.A.3 of the 
Sunset Policy Bulletin, the SAA at 890, 
and the House Report at 63-64, if 
imports cease after the order is issued, 
we may reasonably assume that the 
exporters could not sell in the United 
States without dumping and that, to 
reenter the U.S. market, they would 
have to resume dumping. Furthermore, 
if companies continue to dump with the 
discipline of an order in place, we may 
reasonably assume that dumping would 
continue if the discipline were removed. 
Therefore, absent argument and 
evidence to the contrary and, given that 
exports of the subject merchandise have 
ceased and dumping margins above de 
minimis continue in effect, the 
Department determines that dumping is 
likely to continue or recur if the finding 
were revoked. 

Because the Department based this 
determination on the cessation of 
dumping and the continued existence of 
margins above de minimis, it is not 
necessary to address MCI’s arguments 
concerning competitive pricing 
pressures, global market conditions, or 
excess U.S. production capacity in this 
notice. 


Magnitude of the Margin 


In the Sunset Policy Bulletin, the 
Department stated that, in a sunset 
review of an antidumping finding for 
which no company-specific margin or 
all others rate is included in the 
Treasury finding published in the 
Federal Register, the Department 
normally will provide to the 
Commission the company-specific 
margin from the first final results of 
administrative review published in the 
Federal Register by the Department. 
Additionally, if the first final results do 
not contain a margin for a particular 


3 See Melamine in Crystal Form From Japan; Final 
Results of Administrative Review of Antidumping 
Finding; 47 FR 23507 (May 28, 1982), Melamine in 
Crystal Form From Japan; Final Results of 
Administrative Review of Antidumping Finding; 47 
FR 44597 (October 8, 1982), Melamine in Crystal 
Form From Japan; Final Results of Administrative 
Review of Antidumping Finding; 48 FR 38527 
(August 24, 1983), and Melamine in Crystal Form 
From Japan; Final Results of Administrative Review 
of Antidumping Finding and Determination Not To 
Revoke; 49 FR 32634 (August 14, 1984). 


company, the Department normally will 
provide the Commission, as the margin 
for that company, the first “new 
shipper” rate established by the 
Department for that finding. (See section 
II.B.1. of the Sunset Policy Bulletin.) 
Exceptions to this policy include the 
use of a more recently calculated 
margin, where appropriate, and 
consideration of duty absorption 
determinations. (See sections II.B.2 and 
3. of the Sunset Policy Bulletin). 

Treasury did publish a weighted- 
average dumping margin in this finding 
for Nissan Chemical Industries, Ltd. of 
60 percent (41 FR 41727, September 23, 
1976). However, Treasury did not 
publish a “new shipper” rate or a rate 
for any other company exporting subject 
merchandise in this or any subsequent 
determination. Under these 
circumstances, the Department normally 
will provide the Commission, as the 
margin for any new company not 
reviewed by Treasury, the first ‘““new 
shipper” rate established by the 
Department for that finding. The first 
“new shipper’”’ rate established by the 
Department was 70.22 percent (47 FR 
23507, May 28, 1982). 

In its substantive response, MCI 
suggests that the Department choose the 
60% dumping margin originally 
imposed by Treasury for Nissan 
Chemical Industries, Ltd. In addition, 
according to MCI, the Department 
should select the 70.22% dumping 
margin for other companies applied by 
the Department in subsequent 
administrative reviews. 

We agree with MCI and, consistent 
with the policy, we determine that the 
original margins calculated by the 
Department and Treasury are probative 
of the behavior of the Japanese 
manufacturers and exporters of 
melamine, in crystal form. We will 
report to the Commission the company- 
specific and “‘all other’s” margins 
contained in the Final Results section of 
this notice. 


Final Results of Review 


As a result of this review, the 
Department finds that revocation of the 
antidumping finding would be likely to 
lead to continuation or recurrence of 
dumping at the levels indicated below. 


Margin 
(percent) 


60 
70.22 


Manufacturer/exporter 


Nissan Chemicals, Ltd. ........... 
All Others 


This notice serves as the only 
reminder to parties subject to 
administrative protective order (APO) of 
their responsibility concerning the 


disposition of proprietary information 
disclosed under APO in accordance 
with 19 CFR 351.305 of the 
Department’s regulations. Timely 
notification of return/destruction of 
APO materials or conversion to judicial 
protective order is hereby requested. 
Failure to comply with the regulations 
and the terms of an APO isa 
sanctionable violation. 

This five-year (‘‘sunset”) review and 
notice are in accordance with sections 
751(c), 752, and 777(i)(1) of the Act. 

Dated: December 1, 1998. 

Robert S. LaRussa, 


Assistant Secretary for Import 
Administration. 


(FR Doc. 98-32537 Filed 12-7—98; 8:45 am] 
BILLING CODE 3510-DS-P 


DEPARTMENT OF COMMERCE 
international Trade Administration 


[A-588-046] 


Final Results of Expedited Sunset 
Review: Polychloroprene Rubber From 
Japan 


AGENCY: Import Administration, 
International Trade Administration, 
Department of Commerce. 


ACTION: Notice of final results of 
expedited sunset review: 
Polychloroprene rubber from Japan. 


SUMMARY: On August 3, 1998, the 
Department of Commerce (“the 
Department”’) initiated a sunset review 
of the antidumping finding on 
polychloroprene rubber from Japan (63 
FR 41227) pursuant to section 751(c) of 
the Tariff Act of 1930, as amended (‘‘the 
Act’’). On the basis of a notice of intent 
to participate and substantive comments 
filed on behalf of the domestic industry, 
and inadequate response (in this case no 
response) from respondent interested 
parties, the Department determined to 
conduct an expedited review. As a 
result of this review, the Department 
finds that revocation of the antidumping 
finding would be likely to lead to 
continuation or recurrence of dumping 
at the levels indicated in the Magnitude 
of the Margin section of this notice. 


FOR FURTHER INFORMATION CONTACT: 
Scott E. Smith or Melissa G. Skinner, 
Office of Policy for Import 
Administration, International Trade 
Administration, U.S. Department of 
Commerce, Washington, D.C. 20230; 
telephone: (202) 482-6397 or (202) 482- 
1560, respectively. 


EFFECTIVE DATE: December 8, 1998. 
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Statute and Regulations 


This review was conducted pursuant 
to sections 751(c) and 752 of the Act. 
The Department’s procedures for the 
conduct of sunset reviews are set forth 
in Procedures for Conducting Five-year 
(“Sunset”) Reviews of Antidumping and 
Countervailing Duty Orders, 63 FR 
13516 (March 20, 1998) (‘‘Sunset 
Regulations”). Guidance on 
methodological or analytical issues 
relevant to the Department’s conduct of 
sunset reviews is set forth in the 
Department’s Policy Bulletin 98:3— 
Policies Regarding the Conduct of Five- 
year (“‘Sunset”’) Reviews of 
Antidumping and Countervailing Duty 
Orders; Policy Bulletin, 63 FR 18871 
(April 16, 1998) (“Sunset Policy 
Bulletin’). 


Scope 


The merchandise subject to this 
antidumping finding are shipments of 
polychloroprene rubber, an oil resistant 
synthetic rubber also known as 
polymerized chlorobutadiene or 
neoprene, currently classifiable under 
the Harmonized Tariff Schedule of the 
United States (HTSUS) as items 
4002.42.00, 4002.49.00, 4003.00.00, 
4462.15.21 and 4462.00.00. HTSUS item 
numbers are provided for convenience 
and for Customs purposes. The written 
descriptions remain dispositive. 


This review covers all manufacturers 
and exporters of polychloroprene rubber 
from Japan. 


Background 


On August 3, 1998, the Department 
initiated a sunset review of the 
antidumping finding on 
polychloroprene rubber from Japan (63 
FR 41227), pursuant to section 751(c) of 
the Act. The Department received a 
Notice of Intent to Participate from 
Dupont Dow Elastomers L.L.C. 
(“DuPont’’) on August 18, 1998, within 
the deadline specified in section 
351.218(d)(1)(i) of the Sunset 
Regulations. DuPont claimed interested 
party status under section 771(9)(C) of 
the Act, as a manufacturer of the 
domestic like product. We received a 
complete substantive response from 
Dupont on September 2, 1998, within 
the 30-day deadline specified in the 
Sunset Regulations under section 
351.218(d)(3)(i). We did not receive a 
response from any respondent 
interested party to this proceeding. As a 
result, pursuant to section 751(c)(3)(B) 
of the Act and our regulations (19 CFR 
351.218(e)(1)(ii)(C)(2)), the Department 
determined to conduct an expedited 
review. 


Determination 


In accordance with section 751(c)(1) 
of the Act, the Department conducted 
this review to determine whether 
revocation of the antidumping finding 
would be likely to lead to a continuation 
or recurrence of dumping. Section 
752(c) of the Act provides that, in 
making this determination, the 
Department shall consider the weighted- 
average dumping margins determined in 
the investigation and subsequent 
reviews and the volume of imports of 
the subject merchandise for the period 
before and the period after the issuance 
of the antidumping finding, and shall 
provide to the International Trade 
Commission (‘‘the Commission’’) the 
magnitude of the margin of dumping 
likely to prevail if the finding is 
revoked. 

The Department’s determinations 
concerning continuation or recurrence 
of dumping and magnitude of margin 
are discussed below. In addition, 
parties’ comments with respect to 
continuation or recurrence of dumping 
and the magnitude of margin are 
addressed within the respective sections 
below. 

Continuation or Recurrence of 
Dumping 


Drawing on the guidance provided in 
the legislative history accompanying the 
Uruguay Round Agreements Act 
(“URAA”), specifically the Statement of 
Administrative Action (“the SAA”’), 
H.R. Doc. No. 103-316, vol. 1 (1994), the 
House Report, H.R. Rep. No. 103-826, 
pt.1 (1994), and the Senate Report, S. 
Rep. No. 103-412 (1994), the 
Department issued its Sunset Policy 
Bulletin providing guidance on 
methodological and analytical issues, 
including the base for likelihood 
determinations. In its Sunset Policy 
Bulletin, the Department indicated that 
determinations of likelihood will be 
made on an order-wide basis (see 
section II.A.3 of the Sunset Policy 
Bulletin). In addition, the Department 
indicated that it normally will 
determine that revocation of an 
antidumping order is likely to lead to 
continuation or recurrence of dumping 
where (a) dumping continued at any 
level above de minimis after the 
issuance of the order, (b) imports of the 
subject merchandise ceased after the 
issuance of the order, or (c) dumping 
was eliminated after the issuance of the 
order and import volumes for the 
subject merchandise declined 
significantly (see section II.A.3 of the 
Sunset Policy Bulletin). 

The antidumping findingon —~ 
polychloroprene rubber from Japan was 


published in the Federal Register as 
Treasury Decision 73-333 (38 FR 33593, 
Dezember 6, 1973). Since that time, the 
Department has conducted a number of 
administrative reviews.' The finding 
remains in effect for all imports of 
polychloroprene rubber from Japan. 

In its substantive response, DuPont 
argues that the history of the case and 
actions taken by Japanese producers and 
exporters of polychloroprene rubber 
prior to and during the pendency of this 
proceeding demonstrate that revocation 
likely would result in recurrence of 
dumping of polychloroprene rubber in 
the United States (see September 2, 
1998 Substantive Response of DuPont). 
With respect to whether imports of the 
subject merchandise ceased after the 
issuance of the finding, DuPont states 
that in the four years prior to the finding 
of dumping by Treasury in 1973, 
Japanese imports of polychloroprene 
rubber trebled. However, according to 
DuPont, after the issuance of the 
finding, imports of polychloroprene 
rubber from Japan declined and then 
ceased. DuPont states that the results of 
final determination by Treasury and by 
the Department indicate shipments of 
polychloroprene rubber from Japan 
ceased after the issuance of the finding 
and have not resumed. In conclusion, 
DuPont argues that the Department 
should determine that there is a 
likelihood that dumping would 
continue were the finding revoked 
because imports of polychloroprene 
rubber ceased soon after the issuance of 
the order. 

In each of the administrative reviews 
conducted by the Department, with the 
exception of the first administrative 
review covering various periods from 
July 1, 1973 through November 30, 
1980, the Department found that there 
were no known shipments by the 
known exporters of polychloroprene 
rubber from Japan.? We find, therefore, 


! See Polychloroprene Rubber From Japan; Final 
Results of Administrative Review of Antidumping 
Finding; 47 FR 14746 (April 6, 1982); 
Polychloroprene Rubber From Japan; Final Results 
of Administrative Review of Antidumping Finding; 
48 FR 9678 (March 8, 1983); Polychloroprene 
Rubber From Japan; Final Results of Administrative 
Review of Antidumping Finding; 49 FR 10694 
(March 22, 1984); Polychloroprene Rubber From 
Japan; Final Results of Administrative Review of 
Antidumping Finding; 49 FK 46454 (November 26, 
1984); Polychloroprene Rubber From Japan; Final 
ReSults of Administrative Review of Antidumping 
Finding; 61 FR 29344 (June 10, 1996); and 
Polychloroprene Rubber From Japan; Final Results 
of Administrative Review of Antidumping Finding; 
61 FR 67318 (December 20, 1996). 

2 See Polychloroprene Rubber From Japan; Final 
Results of Administrative Review of Antidumping 
Finding; 47 FR 14746 (April 6, 1982); 
Polychloroprene Rubber From Japan; Final Results 
of Administrative Review of Antidumping Finding; 
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that the cessation of imports after the 
issuance of the finding is highly 
probative of the likelihood of 
continuation or dumping. Furthermore, 
deposit rates above de minimis levels 
continue in effect for two of the eight 
known Japanese polychloroprene rubber 
producers and/or exporters. As 
discussed in Section II.A.3. of the 
Sunset Policy Bulletin, the SAA at 890, 
and the House Report at 63-64, if 
imports cease after the order is issued, 
we may reasonably assume that 
exporters could not sell in the United 
States without dumping and that, to 
reenter the U.S. market, they would 
have to resume dumping. Therefore, 
absent argument and evidence to the 
contrary, and given that shipments of 
the subject merchandise ceased soon 
after the issuance of the finding and that 
dumping margins continued after the 
issuance of the finding, the Department, 
consistent with Section II.A.3 of the 
Sunset Policy Bulletin, determines that 
dumping is likely to continue or recur 
if the finding were revoked. 


Magnitude of the Margin 


In the Sunset Policy Bulletin, the 
Department stated that, in a sunset 
review of an antidumping finding for 
which no company-specific margin or 
all others rate is included in the 
Treasury finding published in the 
Federal Register, the Department 
normally will provide to the 
Commission the company-specific 
margin from the first final results of 
administrative review published in the 
Federal Register by the Department. 
Additionally, if the first final results do 
not contain a margin for a particular 
company, the Department tiormally will 
provide the Commission, as the margin 
for that company, the first ‘“‘new 
shipper” rate established by the 
Department for that finding. (See section 
II.B.1. of the Sunset Policy Bulletin.) 
Exceptions to this policy include the 
use of a more recently calculated 
margin, where appropriate, and 
consideration of duty absorption 
determinations. (See sections II.B.2 and 
3. of the Sunset Policy Bulletin). 

Because Treasury did not publish 
weighted-average dumping margins in 
its finding, the margins determined in 


48 FR 9678 (March 8, 1983); Polychloroprene 
Rubber From Japan; Final Results of Administrative 
Review of Antidumping Finding; 49 FR 10694 
(March 22, 1984); Polychloroprene Rubber From 
Japan; Final Results of Administrative Review of 
Antidumping Finding; 49 FR 46454 (November 26, 
1984); Polychloroprene Rubber From Japan; Final 
Results of Administrative Review of Antidumping 
Finding; 61 FR 29344 (June 10, 1996); and 
Polychloroprene Rubber From Japan; Final Results 
of Administrative Review of Antidumping Finding; 
61 FR 67318 (December 20, 1996). 


the original investigation are not 
available to the Department for use in 
this sunset review. Under these 
circumstances, the Department normally 
will select the margin from the first 
administrative review conducted by the 
Department as the magnitude of the 
margin of dumping likely to prevail if 
the finding is revoked. We note that, to 
date, the Department has not issued any 
duty absorption findings in this case. 

In its substantive response, DuPont 
argues that because Treasury did not 
publish company-specific margins or a 
“new shipper’s” rate in this finding, the 
Department, consistent with its Sunset 
Policy Bulletin, should report the 
company-specific margins and “‘new 
shipper’s” rate calculated by the 
Department in the final results of the 
first administrative review. 

The Department finds no reason to 
deviate from our Sunset Policy Bulletin 
in this review. We determine that the 
original margins calculated by the 
Department are probative of the 
behavior of the Japanese manufacturers 
and exporters of polychloroprene 
rubber. (See Polychloroprene Rubber 
From Japan; Final Results of 
Administrative Review of Antidumping 
Finding; 47 FR 14746 (April 6, 1982). 
We will report to the Commission the 
company-specific and “‘all other’s” rate 
contained in the Final Results section of 
this notice. 


Final Results of Review 


As a result of this review, the 
Department finds that revocation of the 
antidumping finding would be likely to 
lead to continuation or recurrence of 
dumping at the margins listed below: 


Manufacturer/exporter 


Denki Kagaku Kogyo, K.K. ........... 

Denki Kagku Kogyo, K.K./Hoei 

Suzugo Corporation 

All Other's Rate 


This notice serves as the only 
reminder to parties subject to 
administrative protective order (APO) of 
their responsibility concerning the 
disposition of proprietary information 
disclosed under APO in accordance 
with 19 CFR 351.305 of the 
Department’s regulations. Timely 
notification of return/destruction of 
APO materials or conversion to judicial 
protective order is hereby requested. 
Failure to comply with the regulations 
and the terms of an APO is a 
sanctionable violation. 

This five-year (‘‘sunset”’) review and 
notice are in accordance with sections 
751(c), 752, and 777(i)(1) of the Act. 


Dated: December 1, 1998. 
Robert S. LaRussa, 


Assistant Secretary for Import 
Administration. 


[FR Doc. 98—32539 Filed 12—7-98; 8:45 am] 
BILLING CODE 3510-DS-P 


DEPARTMENT OF COMMERCE 


international Trade Administration 
[A-401-040] 


Final Results of Expedited Sunset 
Review: Stainless Steel Plate From 
Sweden 


AGENCY: Import Administration, 
International Trade Administration, 
Department of Commerce. 

ACTION: Notice of final results of 
expedited sunset review: stainless steel 
plate from Sweden. 


SUMMARY: On August 3, 1998, the 
Department of Commerce (‘‘the 
Department”) initiated a sunset review 
(63 FR 41227) of the antidumping 
finding on stainless steel plate from 
Sweden pursuant to section 751(c) of 
the Tariff Act of 1930, as amended (‘‘the 
Act’’). On the basis of a notice of intent 
to participate filed on behalf of the 
domestic industry and substantive 
comments filed on behalf of the 
domestic industry and a respondent 
interested party, the Department 
determined to conduct an expedited 
review. As a result of this review, the 
Department finds that revocation of the 
antidumping finding would be likely to 
lead to confinuation or recurrence of 
dumping at the levels indicated in the 
Magnitude of the Margin section of this 
notice. 

FOR FURTHER INFORMATION CONTACT: 
Scott E. Smith or Melissa G. Skinner, 
Office of Policy for Import 
Administration, International Trade 
Administration, U.S. Department of 
Commerce, 14th and Constitution 
Avenue, NW, Washington, DC 20230; 
telephone: (202) 482-6397 or (202) 482- 
1560, respectively. 

EFFECTIVE DATE: December 8, 1998. 


Statute and Regulations 


This review was conducted pursuant 
to sections 751(c) and 752 of the Act. 
The Department’s procedures for the 
conduct of sunset reviews are set forth 
in Procedures for Conducting Five-year 
(“Sunset’’) Reviews of Antidumping and 
Countervailing Duty Orders, 63 FR 
13516 (March 20, 1998) (‘‘Sunset 
Regulations”). Guidance on 
methodological or analytical issues 
relevant to the Department’s conduct of 
sunset reviews is set forth in the 
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Department’s Policy Bulletin 98:3— 
Policies Regarding the Conduct of Five- 
year (“‘Sunset’’) Reviews of 
Antidumping and Countervailing Duty 
Orders; Policy Bulletin, 63 FR 18871 
(April 16, 1998) (“Sunset Policy 
Bulletin’). 

Scope 

The merchandise subject to this 
antidumping finding is stainless steel 
plate from Sweden, which is commonly 
used in scientific and industrial 
equipment because of its resistance to 
staining, rusting and pitting. Stainless 
steel plate is classified under 
Harmonized Tariff Schedule of the 
United States (HTSUS) item numbers 
7219.11.00.00, 7219.12.00.05, 
7219.12.00.15, 7219.12.00.45, 
7219.12.00.65, 7219.12.00.70, 
7219.12.00.80, 7219.21.00.05, 
7219.21.00.50, 7219.22.00.05, 
7219.22.00.10, 7219.22.00.30, 
7219.22.00.60, 7219.31.60.10, 
7219.31.00.50, 7220.11.00.00, 
7222.30.00.00, and 7228.40.00.00. 
Although the subheading is provided for 
convenience and customs purposes, the 
written description of the merchandise 
remains dispositive. 

On July 11, 1995, the Department 
determined that Stavax ESR (Stavax), 
UHB Ramax (Ramax), and UHB 904L 
(904L) when flat-rolled are within the 
scope of antidumping finding. On 
November 3, 1995, the Department 
determined that stainless steel plate 
products Stavax, Ramax, and 904L 
when forged, are within the scope of the 
antidumping finding. On December 30, 
1997, the Department determined that 
merchandise rolled into hot bands in 
Sweden from British slabs is subject to 
the finding. 

This review covers all known 
manufacturers and exporters of stainless 
steel plate from Sweden. 


Background 

On August 3, 1998, the Department 
initiated a sunset review of the 
antidumping finding on stainless steel 
plate from Sweden (63 FR 41227) 
pursuant to section 751(c) of the Act. 
We received a Notice of Intent to 
Participate from the Allegheny Ludlum 
Corporation, Armco, Inc., J&L Specialty 
Steel, Inc., G.O. Carlson, Inc., and 
Bethlehem Lukens Plate (collectively 
“the petitioners’’) within the applicable 
deadline (August 18, 1998) specified in 
section 351.218(d)(1)(i)) of the Sunset 
Regulations. The petitioners claimed 
interested party status under section 
771(9)(C) of the Act, as domestic 
manufacturers of the subject 
merchandise. We received timely and 
complete substantive responses to the 


notice of initiation on September 2, 
1998, on behalf of the petitioners and 


- one respondent interested party, 


Uddeholm Tooling AB, and their 
American subsidiary, Bohler-Uddeholm 
Corporation (“‘Uddeholm”’). Uddeholm 
claimed interested party status under 
section 771(9)(A) of the Act, as a foreign 


manufacturer and exporter of the subject 


merchandise. We received a waiver of 
participation from the other known 
Swedish manufacturer of stainless stee] 
plate, Avesta Sheffield AB, and their 
American subsidiary, Avesta Sheffield 
NAD (‘‘Avesta’”’). 

Using the value of exports 
information submitted by Uddeholm 
and the value of imports as reported by 
the United States Customs Service in its 
annual reports to Congress on 
administration of the antidumping and 
countervailing duty laws,' the 
Department determined that exports by 
Uddeholm accounted for significantly 
less than 50 percent of the value of total 
exports of the subject merchandise over 
the five calendar years preceding the 
initiation of the sunset review. 
Therefore, on September 22, 1998, the 
Department determined that respondent 
interested parties provided inadequate 
response to the notice of initiation, and, 
the Department determined to conduct 
an expedited review (see memo 
concerning adequacy of respondent’s 
submission dated September 22, 1998) 
in accordance with section 
351.218(e)(1)(ii)(C)(2) of the Sunset 
Regulations. 


Determination 


In accordance with section 751(c)(1) 
of the Act, the Department conducted 
this review to determine whether 
revocation of the antidumping finding 
would be likely to lead to continuation 
or recurrence of dumping. Section 
752(c) of the Act provides that, in 
making this determination, the 


Department shall consider the weighted- 


average dumping margins determined in 
the investigation and subsequent 
reviews and the volume of imports of 
the subject merchandise for the period 
before and the period after the issuance 
of the antidumping finding and, shall 
provide to the International Trade 
Commission (“the Commission”’) the 
magnitude of the margin of dumping 
likely to prevail if the finding is 
revoked. 

The Department’s determinations 
concerning continuation or recurrence 
of dumping and magnitude of the 
margin are discussed below. In addition, 


' This information is available to the public c.a 
the Internet at “http://www.ita.doc.gov/ 
import__admin/ records/sunset”’. 


parties’ comments with respect to 
coatinuation or recurrence of dumping 
and the magnitude of the margin are 
addressed within the respective sections 
below. 


Continuation or Recurrence of 
Dumping 

Drawing on the guidance provided in 
the legislative history accompanying the 
Uruguay Round Agreements Act 
(“JRAA’’), specifically the Statement of 
Administrative Action (“the SAA”’), 
H.R. Doc. No. 103-316, vol. 1 (1994), the 
House Report, H.R. Rep. No. 103-826, 
pt. 1 (1994), and the Senate Report, S. 
Rep. No. 103—412 (1994), the 
Department issued its Sunset Policy 
Bulletin providing guidance on ' 
methodological and analytical issues, 
including the basis for likelihood 
determinations. The Department 
clarified that determinations of 
likelihood will be made on an order- 
wide basis (see section II.A.3. of the 
Sunset Policy Bulletin). Additionally, 
the Department normally will determine 
that revocation of an antidumping order 
is likely to lead to continuation or 
recurrence of dumping where (a) 
dumping continued at any level above 
de minimis after the issuance of the 
order, (b) imports of the subject 
merchandise ceased after the issuance of 
the order, or (c) dumping was 
eliminated after the issuance of the 
order and import volumes for the 
subject merchandise declined 
significantly (see section II.A.3. of the 
Sunset Policy Bulletin). 

The antidumping finding on stainless 
stéel plate from Sweden was published 
in the Federal Register as Treasury 
Decision 73-157 (38 FR 15079, June 8, 
1973). Since that time, the Department 
has conducted several administrative 
reviews.” The finding remains in effect 
for all imports of stainless steel plate 
from Sweden. 

‘In its substantive response, the 
petitioners argued that the actions taken 
by producers and exporters of Swedish 
stainless steel plate during the life of the 
finding indicate that “dumping will 


2See Stainless Steel Plate From Sweden: Final 
Results of Antidumping Duty Administrative 
Review; 47 FR 29867 (July 9, 1982); Stainless Steel 
Plate From Sweden: Final Results of Antidumping 
Duty Administrative Review; 47 FR 41151 
(September 17, 1982); Stainless Steel Plate From 
Sweden: Final Results of Antidumping Duty 
Administrative Review; 49 FR 39885 (October 11, 
1984); Stainless Steel Plate From Sweden: Final 
Results of Antidumping Duty Administrative 
Review; 63 FR 1824 (January 11, 1998); Stainless 
Steel Plate From Sweden: Amended Final Results 
of Antidumping Duty Administrative Review; 63 FR 
8434 (February 19, 1998); and Stainiess Stee! Plate 
From Sweden: Final Results of Antidumping Duty 
Administrative Review; 63 FR 63706 (November 16, 
1998). 
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continue in the event of revocation” (see 
September 2, 1998, Substantive 
Response of petitioners). With respect to 
whether dumping continued at any 
level above de minimis after the 
issuance of the finding, petitioners 
argued that, as documented in the final 
determinations reached by the 
Department, dumping levels have 
fluctuated during the life of the finding, 
with company-specific margins ranging 
between 0 and 24.67 percent.3 

With respect to whether imports of 
the subject merchandise ceased after the 
issuance of the finding, the petitioners 
argued that imports of the subject 
merchandise have fallen dramatically 
since the issuance of the finding in 
1973. Petitioners state that import 
volumes of the subject merchandise in 
1972 were 9,990 short tons and that 
imports fell rapidly, reaching a low of 
291 short tons in 1983 and remaining 
below 3,250 short tons up to the 
present, excluding a brief surge in 1996. 
The petitioners stated, citing U.S. 
International Trade Commission 
publications and U.S. Department of 
Commerce IM146 reports, that imports 
of the subject merchandise fell 
dramatically since the issuance of the 
finding increasing only in 1995, at 
which time petitioners began requesting 
administrative reviews. Uddeholm does 
not dispute that dumping is likely to 
continue. 

In conclusion, the petitioners argued 
that the Department should determine 
that there is a likelihood that dumping 
would continue were the finding 
revoked because dumping margins have 
fluctuated above de minimis levels over 
the life of the finding, and because. 
import volumes of the subject 
merchandise have decreased sharply 
after the issuance of the finding. 

In its substantive response, Uddeholm 
stated that the likely effects of 
revocation of the dumping finding are 
(1) no significant change in the volume 
of Stavax and Ramax imports and (2) no 
significant change in the price of Stavax 
and Ramax sold by Bohler-Uddeholm in 
the United States. 


3See Stainless Steel Plate From Sweden: Final 
Results of Antidumping Duty Administrative 
Review; 47 FR 29867 (July 9, 1982); Stainless Steel 
Plate From Sweden: Final Results of Antidumping 
Duty Administrative Review; 47 FR 41151 
(September 17, 1982); Stainless Steel Plate From 
Sweden: Final Results of Antidumping Duty 
Administrative Review; 49 FR 39885 (October 11, 
1984); Stainless Steel Plate From Sweden: Final 
Results of Antidumping Duty Administrative 
Review, 63 FR 1824 (January 11, 1998); Stainless 
Steel Plate From Sweden: Amended Final Results 
of Antidumping Duty Administrative Review, 63 FR 
8434 (February 19, 1998); and Stainless Steel Plate 
From Sweden: Final Results of Antidumping Duty 
Administrative Review; 63 FR 63706 (November 16, 
1998). 


Uddeholm did not address the fact 
that dumping margins above de minimis 
continue to exist except to offer a 
calculated rate from the 1995-1996 
administrative review as the dumping 
margin likely to prevail if the finding 
were revoked. Uddeholm did address 
the question of import volumes. It 
argues that much of the decrease in 
import volumes after the early 1980's 
was do to a restructuring of the Swedish 
stainless steel industry which resulted 
in Uddeholm discontinuing exports of 
subject merchandise to the United 
States. Uddeholm claims that the only 
products it exports to the United States 
covered by this finding are Stavax and 
Ramax (See scope determination dated 
July 11, 1995). Only after the 1995 scope 
ruling did Uddeholm again participate 
in administrative reviews. Furthermore, 
Uddeholm argues that the demand for 
Stavax and Ramax is “‘driven solely by 
the market economics of the plastics 
molding industry” (see Uddeholm’s 
Substantive Response dated September 
2, 1998). Uddeholm stated that it did 
not anticipate any significant increase or 
decrease in the imports and/or prices of 
Stavax or Ramax if the Department 
revokes this finding. 

In rebuttal, the petitioners argued that 
Uddeholm’s product mix is irrelevant 
and the rate from the first administrative 
review in which Stavax and Ramax are 
included should not be considered “‘the 
first rate calculated.” Petitioners cite 
that there is no statute, regulation, or 
policy which permits consideration of a 
company’s product mix in the 
determination of a dumping margin. 

We find that the existence of dumping 
margins above de minimis levels and a 
reduction in export volumes over the 
life of the finding is highly probative of 
the likelihood of continuation or 
recurrence of dumping. As discussed in 
Section II.A.3 of the Sunset Policy 
Bulletin, the SAA at 890, and the House 
Report at 63-64, “‘[i]f companies 
continue to dump with the discipline of 
the order in place, it is reasonable to 
assume that dumping would continue if 
the discipline were removed.” 
Therefore, given that dumping margins 
continued after the issuance of the 
finding, and absent argument and 
evidence to the contrary, the 
Department, consistent with Section 
II.A.3 of the Sunset Policy Bulletin, 
determines that dumping is likely to 
continue if the finding were revoked. 


Magnitude of the Margin 

In the Sunset Policy Bulletin the 
Department stated that, in a sunset 
review of an antidumping finding for 
which no company-specific margin or 
all others rate is included in the 


Treasury finding published in the 
Federal Register, the Department 
normally will provide to the 
Commission the company-specific 
margin from the first final results of 
administrative review published in the 
Federal Register by the Department. 
Additionally, if the first final results do 
not contain a margin for a particular 
company, the Department normally will 
provide the Commission, as the margin 
for that company, the first ‘““new 
shipper” rate established by the 
Department for that finding. (See section 
II.B.1 of the Sunset Policy Bulletin.) 
Exceptions to this policy include the 
use of a more recently calculated 
margin, as appropriate, and 
consideration of duty absorption 
determinations. (See section II.B.2 and 3 
of the Sunset Policy Bulletin). 

Because Treasury did not publish the 
weighted-average dumping margins in 
this finding, the margins determined in 
the original investigation are not 
available to the Department for use in 
this sunset review. Therefore, the 
Department normally will select the 
margin from the first administrative 
review conducted by the Department as 
the magnitude of the margin of dumping 
likely to prevail if the finding is 
revoked. For any company not covered 
in the first administrative review, the 
Department will provide to the 
Commission the first ‘new shipper” rate 
established for that finding. The 
Department received a request for a duty 
absorption determination in the ongoing 
administrative review covering 1996— 
1997, however, the Department has not 
issued a final determination in that 
review. 

In its substantive comments, the 
petitioners argue that the Department 
should select the highest company- 
specific margins from the final results of 
the most recently completed 
administrative reviews. For Uddeholm, 
the petitioners argue that the 
Department should use the final rate 
from the 1996-1997 administrative 
review, unless that rate is lower than 
Uddeholm’s highest rate otherwise in 
this case. 

In its substantive response, Uddeholm 
argues that the Department should 
select the margin calculated in the 
1995-1996 administrative review as the 
rate likely to prevail if the Department 
were to revoke the finding (see 
Uddeholm’s Substantive Response 
dated September 2, 1998). Uddeholm 
claims that, between the early 1980’s 
and 1995, it did not export any products 
covered by this finding to the United 
States. Only after the July 11, 1995 
scope Clarification, in which the 
Department clarified that Stavax and 
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Ramax were within the scope of the 
finding, did Uddéholm again export 
subject merchandise to the United 
States. Because of the restructuring of 
the Swedish stainless steel industry and 
its long absence from the exportation of 
subject merchandise, Uddeholm argues 
that the first calculated rate after the 
inclusion of Stavax and Ramax is the 
“first dumping margin established for 
these products” (see Uddeholm’s 
Substantive Response dated September 
2, 1998). 

In rebuttal, petitioners argue that 
product mix should be irrelevant in the 
Department’s choice of margins. The 
petitioners state that the restructuring of 
the Swedish stainless steel industry and 
the inclusion of Stavax and Ramax into 
the scope of the order should have no 
bearing on the Department’s margin 
decision. Furthermore, Uddeholm has 
not confirmed the variation in product 
mix with any specific or convincing 
facts. According to petitioners, 
Uddeholm’s data simply demonstrate 
that its ‘volumes and values of imports 
of subject merchandise into the United 
States fluctuate and are not stable”’ (see 
Petitioner’s Rebuttal Comments dated 
September 11, 1998). 

The Department disagrees with the 
petitioners in part. In the Sunset Policy 
Bulletin the Department stated that ‘“‘a 
company may choose to increase 
dumping in order to maintain or 
increase market share”’ and that ‘‘the 
Department may, in response to an 
argument from an interested party, 
provide to the Commission a more 
recently calculated margin for a 
particular company, where, for that 
particular company, dumping margins 
increased after the issuance of the 
order.”’ (See section II.B.2 of the Sunset 
Policy Bulletin.) The Department’s 
intent was to establish a policy of using 
the original investigation margin as a 
starting point, thus providing interested 
parties the opportunity and incentive to 
come forward with data which would 
support a different estimate. With 
respect to Uddeholm, the Department 
finds the petitioners’ argument of 
choosing the highest margin calculated 
unpersuasive because the increase in 
imports of stainless steel plate from 
Sweden did not correspond to an 
increase in Uddeholm’s dumping 
margin. In fact, during the initial surge 
in imports in 1995, Uddeholm’s 
dumping margin decreased from 4.46 to 
2.95 percent. 

As for the alternative choice of the 
most recent margins, the Department 
again disagrees with the petitioners. The 
petitioners argue that, according to the 
Department’s Sunset Policy Bulletin, if 
the original finding by the Treasury 


Department does not supply a margin, 
“the Department normally will provide 
the Commission the company-specific 
margin from the first final results of 
administrative review published in the 
Federal Register by the Department’”’ 
Sunset Policy Bulletin (63 FR 18873). 
However, “the Department may * * * 
provide to the Commission a more 
recently calculated margin for a 
particular company where, for that 
particular company, dumping margins 
increased after the issuance of the 
order” Sunset Policy Bulletin (63 FR 
18873). The petitioners argue that both 
Uddeholm and Avesta have accelerated 
their rates of dumping considerably over 
the life of the finding and, therefore, the 
Department should report to the 
Commission a more recently calculated 
rate. With respect to Uddeholm, there 
has been no consistent pattern of 
increasing margins. Excluding the most 
recent administrative review, 
Uddeholm’s margins have decreased 
since June 1980. 

With respect to the petitioners’ 
rebuttal comments, the Department 
agrees with the petitioners’ objection to 
the 1995-1996 administrative review 
being considered the “‘first calculated 
rate” for Uddeholm. In essence, 
Uddeholm is arguing that the 
Department view this finding as two 
separate findings; the first covering 
material under the original scope of the 
finding and the second covering Stavax 


’ and Ramax, as incorporated into the 


scope of the finding by the July 11, 1995 
scope Clarification. Uddeholm is 
arguing, for the purposes of margin 
selection, that the Department ignore 
the margins calculated prior to 1995 in 
this finding. Scope clarification 
decisions are meant to clarify what 
products are covered by the scope of a 
particular finding; they are not intended 
to be viewed as new findings in and of 
themselves. The Department believes 
that a review of the entire margin 
history of the finding is essential for 
understanding a company’s behavior 
with the discipline of the finding in 
place. Therefore, the Department finds 
little basis for Uddeholm’s assertion that 
the margin from the 1995-1996 
administrative review is the de facto 
first rate calculated for this finding. 

As for the choice of the 2.95 percent 
as the margin likely to prevail if the 
finding were revoked, the Department 
disagrees with Uddeholm. First, 
Uddeholm has provided little or no 
evidence to support their assertions of a 
restructuring of the Swedish stainless 
steel industry, the basis for its 
suggestion of the 2.95 percent margin. 
Without such evidence, the Departmen: 
has no reason to believe that 


Uddeholin’s decrease in exportation 
during the 1980’s and early 1990’s was 
not attributable to its inability to sell 
subject merchandise in the United 
States without dumping. Second, other 
than its assertion that the 2.95 percent 
rate is the de facto first margin 
calculated, an assertion that the 
Department finds invalid, Uddeholm 
has offered no other reason why the 
Department should report this rate to 
the Commission. Lastly, Uddeholm has 
demonstrated a willingness to dump 
subject merchandise above a de minimis 
level in the United States, regardless of 
the type of subject merchandise or the 
structure of the Swedish stainless steel 
market as evidenced by the entire 
margin history of this finding. 

With respect to Avesta, the petitioners 
argue, in their substantive response, that 
the Department should select the 
highest company-specific margin from 
the final results of the most recently 
completed administrative review. 
However, in its rebuttal comments, the 
petitioners argue, based on Avesta’s 
waiver of participation, that the 
Department should select the highest 
margin found in any segment of this 
proceeding for Avesta. The highest 
margin calculated for Avesta is 24.67 
percent, a rate determined in the 1995— 
1996 administrative review (63 FR 1834, 
February 19, 1998). 

The Department disagrees with the 
petitioners, in part, regarding the choice 
of the highest margin calculated during 
the life of the finding as the rate to 
report to the Commission for Avesta. 
The Department disagrees that a waiver 
of participation is sufficient cause for 
the Department to select the highest 
margin calculated. In fact, both the 
statute and the regulations provide that 
respondent interested parties may waive 
participation in a sunset review before 
the Department with the intent of 
reducing the burden on all parties. 
Waiving participation before the 
Department does not, therefore, result in 
the use of an adverse inference by the 
Department. 

However, the Department does agree 
with petitioners’ comments that the 
24.67 percent rate calculated in the 
1995-1996 administrative review 
should be for used for Avesta. As noted 
above, in the Sunset Policy Bulletin, the 
Department stated that “a company may 
choosé to increase dumping in order to 
maintain or increase market share” and 
that “the Department may, in response 
to an argument from an interested party, 
provide to the Commission a more 
recently calculated margin for a 
particular company, where, for that 
particular company, dumping margins 
increased after the issuance of the 
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order.”’ (See section II.B.2 of the Sunset 
Policy Bulletin.) The Department finds 
that the recent surge in import volumes 
of subject merchandise in 1995 and 
1996 accompanied by the dramatic 
increase in dumping margins by Avesta 
is sufficient cause for the Department to 
select a more recently calculated margin 
in this case. 


In conclusion, consistent with the 
policy, we determine that the 5.22 
percent rate, the first ‘“‘new shipper’s”’ 
rate calculated by the Department is 
probative of the behavior of Uddeholm. 
With respect to Avesta, the Department 
determines that a more recently 
calculated margin is probative of the 
behavior of Avesta if the finding were to 
be revoked. 


Final Results of Review 


As a result of this review, the 
Department finds that revocation of the 
antidumping finding would be likely to 
lead to continuation or recurrence of 
dumping at the levels indicated below. 


Manufacturer/exporter 


Avesta 
Uddehoilm 
All Others 


This notice serves as the only 
reminder to parties subject to 
administrative protective order (APO) of 
their responsibility concerning the 
disposition of proprietary information 
disclosed under APO in accordance 
with 19 CFR 351.305 of the 
Department’s regulations. Timely 
notification of return/destruction of. 
APO materials or conversion to judicial 
protective order is hereby requested. 
Failure to comply with the regulations 
and the terms of an APO is a 
sanctionable violation. 


This five-year (‘‘sunset”) review and 
notice are in accordance with sections 
751(c), 752, and 777(i)(1) of the Act. 

Dated: December 1, 1998. 

Robert S. LaRussa, 


Assistant Secretary for Import 
Administration. 


{FR Doc. 98—32538 Filed 12—7—98; 8:45 am] 
BILLING CODE 3510-DS-P 


DEPARTMENT OF COMMERCE 
International Trade Administration 


[A-580-811] 


Notice of Preliminary Results and 
Partial Rescission of Antidumping 
Duty Administrative Review: Steel Wire 
Rope from the Republic of Korea 


AGENCY: Import Administration, 
International Trade Administration, 
Department of Commerce. 


SUMMARY: In response to a request by the 
petitioner, the Committee of Domestic 
Steel Wire Rope & Specialty Cable 
Manufacturers, the Department of 
Commerce is conducting an 
administrative review of the 
antidumping duty order on steel wire 
rope from Korea. The review covers 16 
manufacturers/exporters of the subject 
merchandise. The period of review is 
March 1, 1997, through February 28, 
1998. 

We have preliminarily found that, for 
certain producers/exporters, sales of 
subject merchandise have been made 
below normal value. If these 
preliminary results are adopted in our 
final results of this administrative 
review, we will instruct the Customs 
Service to assess antidumping duties 
based on the difference between the 
export price and the normal value. 

Interested parties are invited to 
comment on these preliminary results. 
Parties who submit case briefs in this 
proceeding should provide a summary 
of the arguments not to exceed five 
pages and a table of statutes, 
regulations, and cases cited. 


EFFECTIVE DATE: December 8, 1998. 


FOR FURTHER INFORMATION CONTACT: 
James Kemp, at (202) 482-1276, or John 
Brinkmann, at (202) 482-5288, Import 
Administration, International Trade 
Administration, U.S. Department of 
Commerce, 14th Street and Constitution 
Avenue, NW, Washington, D.C. 20230. 


SUPPLEMENTARY INFORMATION: 
The Applicable Statute and Regulations 


Unless otherwise indicated, all 
citations to the statute are references to 
the provisions effective January 1, 1995, 
the effective date of the amendments 
made to the Tariff Act of 1930 (the Act) 
by the Uruguay Round Agreements Act 
(URAA). In addition, unless otherwise 
indicated, all citations to the 
Department of Commerce’s (the 
Department’s) regulations are to the 
regulations codified at 19 CFR Part 351, 
as published in the Federal Register on 
May 19, 1997 (62 FR 27296). 


Case History 


On March 26, 1993, the Department 
published in the Federal Register an 
antidumping duty order on steel wire 
rope from the Republic of Korea. See 58 
FR 16397. On March 11, 1998, the 
Department published a notice 
providing an opportunity to request an 
administrative review of this 
antidumping duty order for the period 
March 1, 1997, through February 28, 
1998 (POR). See 63 FR 11868. On March 
31, 1998, the petitioner requested an 
administrative review of 19 
manufacturers/exporters of steel wire 
rope from Korea. Since we had revoked 
the orders for three of the named 
companies (Chung Woo Rope Co. Ltd., 
Ssang Yong Cable Manufacturing Co. 
Ltd., and Sun Jin Company) in a prior 
segment of this proceeding, we 
excluded these three companies and 
initiated a review of the other 16 
companies. See Steel Wire Rope from 
the Republic of Korea; Final Results of 
Antidumping Duty Administrative 
Review and Revocation in Part of 
Antidumping Duty Order, 63 FR 17986, 
17990 (April 13, 1998) (Steel Wire Rope 
Fourth Review Final). We published a 
notice of initiation of this administrative 
review on April 24, 1998. See 63 FR 
20378. 

We initiated this administrative 
review for the following 16 producers 
and exporters of steel wire rope from 
Korea: Boo Kook, Dae Heung Industrial 
(Dae Heung), Dae Kyung Metal (Dae 
Kyung), Dong II Steel (Dong Dong 
Young, Hanboo Wire Rope (Hanboo), 
Jinyang Wire Rope (Jinyang), Korea 
Sangsa, Kumho Wire Rope (Kumho), 
Kwangshin Rope, Myung Jin, Seo Hae 
Industrial Co. Ltd. (Seo Hae), Seo Jin 
Wire Rope (Seo Jin), Sungsan Special 
Steel Processing (Sungsan), TSK Korea, 
and Yeonsin Metal (Yeonsin). 

On May 15,1998, we issued an 
antidumping questionnaire to each of 
the respondents, except for Kwangshin 
Rope and Seo Hae (for whom we did not 
find addresses). After locating the 
mailing addresses of Kwangshin Rope 
and Seo Hae, we issued an antidumping 
questionnaire to them on May 26, 1998. 

Between May 21 and July 7, 1998, we 
received letters from Korea Sangsa, 
Myung Jin, Dae Heung, Dae Kyung, and 
HI-LEX Corporation (on behalf of its 
Korean affiliate, TSK Korea) stating that 
they had no shipments of subject 
merchandise to the United States during 
the period of review (POR). On June 19, 
1998, we received a letter from Sungsan 
stating that it had purchased steel wire 
rope in Korea and exported it to the 


_United States during the POR. The 


Department received a questionnaire 


(percent) 
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response from Kumho on June 22, 1998. 
A supplemental questionnaire was 
issued to Kumho on September 1, 1998, 
and a response was received on 
September 18, 1998. 


Scope of Review 


The product covered by this review is 
steel wire rope. Steel wire rope 
encompasses ropes, cables, and cordage 
of iron or carbon steel, other than 
stranded wire, not fitted with fittings or 
made up into articles, and not made up 
of brass-plated wire. Imports of these 
products are currently classifiable under 
the following Harmonized Tariff 
Schedule (HTSUS) subheadings: 
7312.10.9030, 7312.10.9060, and 
7312.10.9090. Excluded from this 
review is stainless steel wire rope, i.e., 
ropes, cables and cordage other than 
stranded wire, of stainless steel, not 
fitted with fittings or made up into 
articles, which is classifiable under 
HTSUS subheading 7312.10.6000. 
Although HTSUS subheadings are 
provided for convenience and the 
Customs Service purposes, the written 
description of the scope of this review 
is dispositive. 

Non-Responding Companies 

We did not receive responses from 
nine of the 16 companies to whom we 
sent questionnaires. For four 
respondents (Dong-Il, Jinyang, Yeonsin, 
and Dong Young), while we have 
confirmed that the questionnaires were 
delivered to the companies (Dong 
Young refused to accept the 
questionnaire), none responded. 
Accordingly, we are assigning to these 
companies a margin based on adverse 
facts available. See Use of Facts 
Available section of the notice below. 

For four other respondents which the 
U.S. Embassy had indicated were closed 
(Boo Kook, Hanboo, Kwangshin Rope 
and Seo Jin), the questionnaires were 
undelivered and returned to the 
Department. As Customs Service data 
indicates that these companies, except 
for Kwangshin Rope, had no shipments 
during the POR, we are rescinding the 
review with respect to these companies, 
except for Kwangshin Rope. See Partial 
Rescission section of this notice below. 
With respect to Kwangshin Rope, since 
the Customs Service data indicates that 
the company had shipments of subject 
merchandise to the United States during 
the POR, we have assigned a margin 
based on the facts available. See Use of 
Facts Available section of this notice 
below. 

For one respondent (Seo Hae) which 
the U.S. Embassy indicated had closed, 
although our records show that the 
questionnaire was in fact received and 


that Seo Hae did not respond, the 
Customs Service data confirms that this 
company did not have shipments during 
the POR. Accordingly, we are 
terminating the review for this 
company. See Partial Rescission section 
of this notice below. 
Partial Rescission 

As noted above, between April and 
August 1998, Dae Heung, Dae Kyung, 
Korea Sangsa, Myung Jin, and TSK 
Korea informed the Department that 
they had no shipments of the subject 
merchandise to the United States during 
the POR. In addition, information on the 
record shows that Boo Kook, Hanboo, 
Seo Hae and Seo Jin were no longer in 
operation and that we were unable to 
deliver our questionnaire (except for 
Seo Hae). Using information from the 
Customs Service, we have preliminarily 
confirmed that none of these companies 
had shipments of subject merchandise 
to the United States during the POR. 
Therefore, in accordance with section 
351.213(d)(3) of the Department’s 
regulations and consistent with 
Departmental practice, we are 
rescinding preliminarily our review of 
Boo Kook, Dae Heung, Dae Kyung, 
Hanboo, Korea Sangsa, Myung Jin Co., 
Seo Hae, Seo Jin and TSK Korea. See, 
e.g., Certain Welded Carbon Steel Pipe 
and Tube from Turkey: Final Results 
and Partial Rescission of Antidumping 
Administrative Review, 63 FR 35191 
(June 29, 1998) (Turkish Pipe and Tube) 
and Certain Fresh Cut Flowers From 
Colombia; Final Results and Partial 
Rescission of Antidumping Duty 
Administrative Review, 62 FR 53287, 


’ 53288 (October 14, 1997). 


Use of Facts Available 


We preliminarily find, in accordance 
with section 776(a) of the Act, that the 
use of facts available is appropriate for 
Dong-Il, Dong Young, Jinyang, 
Kwangshin Rope, Yeonsin, and Sungsan 
since they did not respond to our 
antidumping questionnaire. As noted 
above Dong-Il, Dong Young, Jinyang, 
and Yeonsin received, but did not 
respond to, the Department’s 
questionnaire. Although the 
questionnaire to Kwangshin Rope was 
undeliverable, the record shows that the 
company did have shipments to the 
United States during the POR. With 
respect to Sungsan, on June 19, 1998, 
Sungsan submitted a letter to the 
Department stating that it had 
purchased subject merchandise in Korea 
and sold it in the United States during 
the POR. It also stated that the supplier 
did not have knowledge that the 
merchandise it sold to Sungsan was 
destined for the United States at the 


time of sale. Based on Sungsan’s June 
19, 1998, letter, we determined that 
Sungsan was the appropriate 
respondent and requested, in a July 1, 
1998, letter, that the company complete 
the antidumping questionnaire. There 
was no further response from Sungsan. 

Section 776(a) of the Act requires the 
Department to resort to facts available if 
nece$sary information is not available 
on the record or when an interested 
party or any other person ‘“‘fails to 
provide [requested] information by the 
deadlines for submission of the 
information or in the form and manner 
requested, subject to subsections (c)(1) 
and (e) of section 782.” As provided in 
section 782(c)(1) of the Act, if an 
interested party “promptly after 
receiving a request from [the 
Department) for information,-notifies . 
[the Department] that such party is 
unable to submit the information 
requested in the requested form and 
manner,” the Department may modify 
the requirements to avoid imposing an 
unreasonable burden on that party. 
Because Dong-Il, Dong Young, Jinyang, 
Kwangshin Rope, Yeonsin, and Sungsan 
did not provide any notification or 
information to the Department, they 
have failed to comply with subsections 
(c)(1) and (e). Accordingly, we 
preliminarily find, in accordance with 
section 776(a) of the Act, that the use of 
facts available is appropriate for Dong- 
Il, Dong Young, Jinyang, Kwangshin 
Rope, Yeonsin, and Sungsan. 

With respect to Kwangshin Rope, we 
preliminarily find that the use of facts 
available is appropriate. Although the 
U.S. Embassy in Seoul, Korea, 
confirmed that Kwangshin Rope is now 
closed, information from the Customs 
Service indicates that Kwangshin Rope 
had shipments of subject merchandise 
to the United States during the POR. 
Since Kwangshin Rope closed before it 
had an opportunity to respond io the 
antidumping questionnaire, as facts 
available, we are assigning Kwangshin 
Rope the ‘All Others” rate from the less 
than fair value (LTFV) investigation, 
1.51 percent, which has been used in 
prior segments of this proceeding as 
facts available. See Steel Wire Rope 
Fourth Review Final at 17990. 

Where the Department must resort to 
facts available because a respondent 
failed to cooperate to the best of its 
ability, section 776(b) of the Act 
authorizes the use of an inference 
adverse to the interests of that 
respondent in selecting from among the 
facts available. The failure of Dong-Il, 
Dong Young, Jinyang, Yeonsin, and 
Sungsan to respond to our antidumping 
questionnaire demonstrates that they 
have failed to act to the best of their 
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ability to comply with requests for 
information: Accordingly, we have 
preliminarily determined that an 
adverse inference with respect to Dong- 
Il, Dong Young, Jinyang, Yeonsin, and 
Sungsan is warranted. 

Section 776(b) of the Act also 
authorizes the Department to use as 
adverse facts available information 
derived from the petition, the final 
determination in the antidumping 
investigation, a previous administrative 
review, or any other information placed 
on the record. We have preliminarily 
assigned Dong-Il, Dong Young, Jinyang, 
Yeonsin, and Sungsan the rate of 13.79 
percent, which is a simple average of 
rates from the petition, as adverse facts 
available. 

Section 776(c) of the Act provides that 
the Department shall, to the extent 
practicable, corroborate that secondary 
information from independent sources 
reasonably at its disposal. The 
Statement of Administrative Action 
(SAA) provides that “‘corroborate”’ 
means simply that the Department will 
satisfy itself that the secondary 
information has probative value. (See 
H.R. Doc. 316, Vol. 1, 103d Cong., 2d 
sess. 870 (1994)). 

To corroborate secondary information, 
the Department will, to the extent 
practicable, examine the reliability and 
relevance of the information to be used. 
However, in an administrative review, 
the Department does not update the 
petition to reflect the prices and costs 
that are found during the current 
review. Rather, in corroborating petition 
figures, the Department determines 
whether the significant elements used to 
derive a margin in a petition are 
reliable. With respect to the relevance 
aspect of corroboration, the Department 
will consider information reasonably at 
its disposal as to whether there are 
circumstances that would render a 
margin not relevant. Where 
circumstances indicate that the selected 
margin is not appropriate as adverse 
facts available, the Department will 
disregard the margin and determine an 
appropriate margin. See, e.g., Fresh Cut 
Flowers from Mexico: Final Results of 
Antidumping Duty Administrative 
Review, 61 FR 6812 (February 22, 1996). 

The adverse facts available rate being 
applied in this review, which is a 
simple average of rates from the 
petition, was established in the prior 
review. To corroborate the export prices 
in the petition, we examined the 
Customs Service import statistics from 
1991 for the HTSUS subheadings 
7312.10.9030, 7312.10.9060, and 
7312.10.9090. However, we concluded 
that the Customs Service data were not 
comparable to the prices in the petition, 


because the Customs Service data 
encompass a wide range of steel wire 
rope products, while the sales in the 
petition consist of a small number of 
specific product types. With regard to 
the normal values used in the petition’s 
margin calculation, we were provided 
with no useful information by interested 
parties, and are aware of no other 
independent sources of information, 
which would assist us in this aspect of 
the corroboration process. 
Notwithstanding the difficulties 
encountered in our attempts to 
corroborate the information from the 
petition, the Department has no 
evidence that suggests the petition does 
not continue to have probative value. 
Accordingly, we determine that the 
information from the petition is the 
most appropriate basis for adverse facts 
available. 

Export Price 

For sales to the United States, the 
Department used export price (EP) as 
defined in section 772(a) of the Act for 
Kumho, because the subject 
merchandise was sold to unaffiliated 
U.S. purchasers prior to the date of 
importation and the use of constructed 
export price was not otherwise 
indicated by the facts of record. 

We calculated EP based on packed, 
c.i.f. and c&f prices to unaffiliated 
purchasers in the United States. Where 
appropriate, we made deductions from 
the starting price for domestic inland 
freight, brokerage and handling, ocean 
freight, marine insurance, terminal 
handling charges, wharfage expenses, 
bill of lading issuing fees, container 
taxes, and container freight station 
expenses, in accordance with section 
772(c)(2)(A) of the Act. 

The merchandise involved in certain 
U.S. and home market sales reported by 
Kumho was produced by unaffiliated 
suppliers. We included these sales by 
Kumho in our analysis because we 
determined that the suppliers did not 
know at the time of sale that the subject 


’ merchandise was to be exported to the 


United States. We compared these U.S. 
sales to the appropriate home market 
sales of merchandise produced by the 
same suppliers and sold by Kumho. 
Kumho claimed a duty drawback 
adjustment based on a fixed rate amount 
per U.S. dollar exported. Consistent 
with our practice in previous reviews of 
steel wire rope from Korea, we did not 
allow the duty drawback adjustments 
claimed by Kumho because it did not 
demonstrate a connection between 
payment of import duties and receipt of 
duty drawback on exports of steel wire 
rope, and because they did not 
demonstrate that they had sufficient 


imports of raw materials to account for 
the duty drawback received on exports 
of the manufactured product. See Steel 
Wire Rope from the Republic of Korea; 
Preliminary Results of Antidumping 
Duty Administrative Review and Intent 
to Revoke Antidumping Duty Order in 
Part, 62 FR 64354, 64357 (December 5, 
1997). 


Normal Value 


Based on a comparison of the 
aggregate quantity of home market and 
U.S. sales, we determined that the 
quantity of foreign like product Kumho 
sold in the exporting country was 
sufficient to permit a proper comparison 
with the sales of the subject 
merchandise to the United States. See 
section 773(a) of the Act. Because 
Kumho had sales in its home market 
that were greater than five percent of its 
sales in the U.S. market, we based 
normal value (NV) on the prices at 
which the foreign like product was first 
sold for consumption in the exporting 
country. See section 773(a)(1)(B)(i) of 
the Act. 


Pursuant to section 777A(d)(2) of the 
Act, we compared the EPs of individual 
transactions to the monthly weighted- 
average price of sales of the foreign like 
product. We compared EP sales to sales 
in the home market of identical 
merchandise. 


We based NV on the price at which 
the foreign like product is first sold for 
consumption in the exporting country, 
in the usual commercial quantities, in 
the ordinary course of trade, and at the 
same level of trade as the EP, in 
accordance with section 773(a)(1)(B)(i) 
of the Act. We increased home market 
price by the amount of U:S. packing 
costs in accordance with section 
773(a)(6)(A) of the Act and reduced it by 
the amount of home market packing 
costs in accordance with section 
773(a)(6)(B) of the Act. 


We calculated NV based on delivered 
prices to unaffiliated customers. Where 
appropriate, we made adjustments for 
movement expenses consistent with 
section 773(a)(6)(B) of the Act. In 
addition, pursuant to section 
773(a)(6)(C)(iii) of the Act and section 
353.56 of the Department’s regulations, 
we made circumstance-of-sale 
adjustments to NV. Specifically, we 
deducted home market credit expenses 
and, where appropriate, added U.S. 
postage fees, U.S. letter of credit fees, 
U.S. credit expenses, export 
recommendation fees, delayed payment 
charges, and document handling 
charges. 
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Currency Conversion 


Our preliminary analysis of Federal 
Reserve doliar-won exchange rate data 
shows that the won deciined rapidly at 
the end of 1997, losing over 40% of its 
value between the beginning of 
November and the end of December. 
The decline was, in both speed and 
magnitude, many times more severe 
than any change in the dollar-won 
exchange rate during the previous eight 
years. Had the won rebounded quickly 
enough to recover all or almost all of the 
initial loss, the Department might have 
been inclined to view the won’s decline 
at the end of 1997 as nothing more than 
a sudden, but only momentary, drop, 
despite the magnitude of that drop. As 
it was, however, there was no 
significant rebound. Therefore, we have 
preliminarily determined that the 
decline in the won at the end of 1997 
was so precipitous and large that the 
dollar-won exchange rate cannot 
reasonably be viewed as having simply 
fluctuated during this time, i.e., as 
having experienced only a momentary 
drop in value. Therefore, in making this 
preliminary determination, the 
Department used daily rates exclusively 
for currency conversion purposes for 
home market sales matched to U.S. sales 
occurring between November 1 and 
December 31, 1997. For U.S. sales 
occurring between January 1 and 
February 28, 1998, we determined the 
exchange rates based upon our normal 
practice, with the exception of using the 
average of the January 1 through 
February 28, 1998, exchange rate as a 
benchmark. See Emulsion Styrene- 
Butadiene Rubber from the Republic of 
Korea: Notice of Preliminary 
Determination of Sales at Less Than 
Fair Value and Postponement of Final 
Determination, 63 FR 59514 (November 
4, 1998). We invite the interested parties 
to comment on this issue. 


Preliminary Results of Review 


As a result of this review, we 
preliminarily determine that the 
following margin exists for the period 
March 1, 1997, through February 28, 
1998: 


Manufacturer/exporter 
Dong-ll Steel Manufacturing Co., 

Ltd. *13.79 
Dong Young *13.79 
Jinyang Wire Rope, Inc. ............05 *13.79 
Kumho Wire Rope Mfg. Co., Ltd. 0.25 
Kwangshin Rope .............. 159 
Sungsan Special Steel Processing “13.79 
Yeonsin Metal *13.79 


*Adverse Facts Available Rate. 


Parties to the proceeding may request 
disclosure within five days of the date 
of publication of this notice. Any 
interested party may request a hearing 
within thirty days of publication. Any 
hearing, if requested, will be held 44 
days after the publication of this notice, 
or the first workday thereafter. 
Interested parties may submit case briefs 
within 30 days of the date of publication 
of this notice. Parties who submit 
argument in this proceeding are 
requested to submit with each 
argument: (1) a statement of the issues, 
and (2) a brief summary of the 
arguments. Rebuttal briefs, which must 
be limited to issues raised in the case 
briefs, may be filed not later than 37 
days after the date of publication. The 
Department will issue a notice of the 
final results of this administrative 
review, which will include the results of 
its analysis of issues raised in any such 
written comments or at the hearing, 
within 120 days from the publication of 
these preliminary results. 

The Department shall determine, and 
the Customs Service shall assess, 
antidumping duties on all appropriate 
entries. The Department will issue 
appraisement instructions directly to 
the Customs Service. The final results of 
this review shall be the basis for the 
assessment of antidumping duties on 
entries of merchandise covered by the 
determination and for future deposits of 
estimated duties. For Kumho, for duty 
assessment purposes, we calculated 
importer-specific assessment rates by 
aggregating the dumping margins 
calculated for all U.S. sales to each 
importer and dividing this amount by 
the total entered value of those same 
sales. In order to estimate the entered 
value, we subtracted international 
movement expenses from the gross sales 
value. This specific rate calculated for 
each importer will be used for the 
assessment of antidumping duties on 
the relevant entries of subject 
merchandise during the POR. 

Furthermore, the following deposit 
requirements will be effective upon 
completion of the final results of this 
administrative review for all shipments 
of steel wire rope from Korea entered, or 
withdrawn from warehouse, for 
consumption on or after the publication 
date of the final results of this 
administrative review, as provided by 
section 751(a)(1) of the Act: (1) the cash 
deposit rate for the reviewed companies 
will be the rates established in the final 
results of this administrative review 
(except no cash deposit will be required 
for those companies whose weighted- 
average margin is zero or de minimis, 
i.e., less than 0.5 percent); (2) for 
merchandise exported by manufacturers 


or exporters not covered in this review 
but covered in the original LTFV 
investigation or a previous review, the 
cash deposit will continue to be the 
most recent rate published in the final 
determination or final results for which 
the manufacturer or exporter received 
an individual rate; (3) if the exporter is 
not a firm covered in this review, the 
previous review, or the original 
investigation, but the manufacturer is, 
the cash deposit rate will be the rate 
established for the most recent period 
for the manufacturer of the 
merchandise; and (4) if neither the 
exporter nor the manufacturer is a firm 
covered in this or any previous reviews, 
the cash deposit rate will be 1.51 
percent, the ‘‘all others” rate established 
in the LTFV investigation (58 FR 16397, 
March 26, 1993). 

This notice serves as a preliminary 
reminder to importers of their 
responsibility to file a certificate 
regarding the reimbursement of 
antidumping duties prior to liquidation be 
of the relevant entries during this 
review period. Failure to comply with 
this requirement could result in the 
Secretary’s presumption that 
reimbursement of antidumping duties 
occurred and the subsequent assessment 
of double antidumping duties. 

This administrative review and notice 
are in accordance with sections 
751(a)(1) and 777(i)(1) of the Act. 

Dated: December 1, 1998. 

Robert S. LaRussa, 


Assistant Secretary for Import 
Administration. 


[FR Doc. 98—32541 Filed 12—7—98; 8:45 am] 
BILLING CODE 3510-DS-P 


DEPARTMENT OF COMMERCE 


international Trade Administration 
[A-588-041] 


Final Results of Expedited Sunset 
Review on Synthetic Methionine from 
Japan 


AGENCY: Import Administration, 
International Trade Administration, 
Department of Commerce. 

ACTION: Notice of final results of 
expedited sunset review: synthetic 
methionine from Japan. 


SUMMARY: On August 3, 1998, the 
Department of Commerce (‘‘the 
Department’’) initiated a sunset review 
of the antidumping finding on synthetic 
methionine from Japan (63 FR 41227) 
pursuant to section 751(c) of the Tariff 
Act of 1930, as amended (‘‘the Act”). On 
the basis of a notice of intent to 
participate and a complete substantive 
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response filed on behalf of the domestic 
industry, and inadequate response (in 
this case no response) from respondent 
interested parties, the Department 
determined to conduct an expedited 
review. As a result of this review, the 
Department finds that revocation of the 
antidumping finding would be likely to 
lead to continuation or recurrence of 
dumping at the levels indicated in the 
Appendix to this notice. 

FOR FURTHER INFORMATION CONTACT: 
Martha V. Douthit or Melissa G. 
Skinner, Office of Policy for Import 
Administration, International Trade 
Administration, U.S. Department of 
Commerce, 14th St. & Constitution Ave., 
NW, Washington, D.C. 20230: telephone 
(202) 482-3207 or (202) 482-1560, 
respectively. 

EFFECTIVE DATE: December 8, 1998. 


Statute and Regulations 


This review was conducted pursuant 
to sections 751(c) and 752 of the Act. 
The Department’s procedures for the 
conduct of the sunset reviews are set 
forth in Procedures for Conducting Five- 
year (“‘Sunset”’) Reviews of 
Antidumping and Countervailing Duty 
Order, 63 FR 13516 (March 20, 1998) 
(“Sunset Regulations”). Guidance on 
methodological or analytical issues 
relevant to the Department’s conduct of 
sunset reviews is set forth in the 
Department’s Policy Bulletin 98:3— 
Policies Regarding the Conduct of Five- 
year (“Sunset”) Reviews of 
Antidumping and Countervailing Duty 
Orders; Policy Bulletin, 63 FR 18871 
(April 16, 1998) (‘Sunset Policy 
Bulletin’’). 

Scope 

The merchandise subject to this 
antidumping finding is synthetic 
methionine other than synthetic L 
methionine. Synthetic methionine is an 
amino acid produced in two grades, DL 
methionine national formula grade 
(used for research and pharmaceutical 
purposes) and L methionine feed grade 
(used as a food additive). Both grades of 
synthetic methionine are currently 
classifiable under item 425.0420 of the 
Tariff Schedules of the United States 
Annotated and Harmonized Tariff 
Schedule item number 2930.40.00. 


Background 


On August 3, 1998, the Department 
initiated a sunset review of the 
antidumping finding on synthetic 
methionine from Japan (63 FR 41227) 
pursuant to section 751(c) of the Act. 
The Department received a Notice of 
Intent to Participate from Degussa 
Corporation (“Degussa”), NOVUS 
International Inc., (““NOVUS”), and 


Rhone-Poulenc Animal Nutrition 
(“RPAN”’) (collectively, ‘‘petitioners’’) 
within the deadline specified in section 
351.218(d)(1)(i) of the Sunset 
Regulations. Each company claimed 
interested-party status under section 
771(9)(C) of the Act as a U.S. 
manufacturer of synthetic methionine. 
We received a complete substantive 
response on September 2, 1998 from the 
petitioners. We did not receive a 
response from any respondent 
interested party. As a result, pursuant to 
section 751(c)(3)(B) of the Act and 
section 351.218(e)(1)(ii)(C)(2)) of the 
Sunset Regulations, we determined to 
conduct an expedited review. 


Determination 


In accordance with section 751(c)(1) 
of the Act, the Department conducted 
this review to determine whether 
revocation of the antidumping finding 
would be likely to lead to continuation 
or recurrence of dumping. Section 
752(c) of the Act provides that, in 
making this determination, the 
Department shall consider the weighted- 
average dumping margins determined in 
the investigation and subsequent 
reviews and the volume of imports of 
the subject merchandise for the period 
before and the period after the issuance 
of the antidumping finding, and it shall 
provide to the International Trade 
Commission (“the Commission’’) the 
magnitude of the margin of dumping 
likely to prevail if the finding is 
revoked. 

The Department’s determinations 
concerning continuation or recurrence 
of dumping and magnitude of the 
margin are discussed below. In addition, 
parties’ comments with respect to the 
continuation or recurrence of dumping 
and the magnitude of the margin are 
addressed within the respective sections 
below. 


Continuation or Recurrence of 
Dumping 

Drawing on the guidance provided in 
the legislative history accompanying the 
Uruguay Round Agreements Act 
(“URAA”), specifically the Statement of 
Administrative Action (“the SAA”), 
H.R. Doc. No. 103-316, vol. 1 (1994), the 
House Report, H.R. Rep. No. 103-826, 
pt. 1 (1994), and the Senate Report, S. 
Rep. No. 103-412 (1994), the 
Department issued its Sunset Policy 
Bulletin providing guidance on 
methodological and analytical issues, 
including the bases for likelihood 
determinations. In its Sunset Policy 
Bulletin, the Department indicated that 
determinations of likelihood will be 
made on an order-wide basis (see 
section II.A.3)}. In addition, the 


Department indicated that normally it 
will determine that revocation of an 
antidumping order is likely to lead to 
continuation or recurrence of dumping 
where (a) dumping continued at any 
level above de minimis after the 
issuance of the order, (b) imports of the 
subject merchandise ceased after the 
issuance of the order, or (c) dumping 
was eliminated after the issuance of the 
order and import volumes for the 
subject merchandise declined 
significantly (see section II.A.3). 

The antidumping finding on synthetic 
methionine from Japan was published 
in the Federal Register as Treasury 
Decision 73-188 (38 FR 18382, July 10, 
1973). In the 1980’s, the Department 
conducted several administrative 
reviews.' The finding remains in effect 
for all imports of synthetic methionine 
from Japan. 

The petitioners argue that revocation 
of the finding would result in the 


continuation or recurrence of dumping 


on the basis that (1) the imposition of 
the finding resulted in the departure of 
imports of Japanese synthetic 
methionine from the U.S. market, (2} 
Japanese producers would re-enter the 
U.S. market at dumped prices, and (3) 
Japanese producers could not sell in the 
U.S. market without dumping. 


With respect to the cessation of 
imports of Japanese synthetic 
methionine, the petitioners provided 
statistics for imports of synthetic 
methionine (both DL- and L- 
methionine) for the period 1968 through 
1997.2 The petitioners stated that L- 
methionine is considerably more 
expensive than DL methionine and, 
based on the substantial decline in 
volume (from 2890 metric tons in 1978 
to 86 metric tons in 1997) and the 
substantial increase in unit values (from 
$2.53/kg. in 1978 to $25.78/kg. in 1997), 
virtually all imports of synthetic 
methionine from Japan since 1978 
consist of L-methionine. Therefore, the 
petitioners conclude that imports of DL- 


! See Synthetic Methionine From Japan; Final 
Results of Administrative Review and Clarification 
of Antidumping Finding; 47 FR 15622 (April 12, 
1982); Antidumping; Synthetic Methionine from 
Japan; Final Results of Administrative Review of 
Antidumping Finding; 48 FR 20465 (May 6, 1983); 
Final Results of Antidumping Administrative 
Review; Synthetic Methionine from Japan; 52 FR 
38953 (October 20, 1987); and Synthetic Methionine 
From Japan; Final Results of Antidumping Duty 
Administrative Review; 53 FR 15261 (April 28, 
1988). 

2 See Petitioners’ September 2, 1998, Substantive 
Response to Notice of Initiation, Table 1, page 8. 
Complied from prepared testimony of Dale 
MacDonald before United States Tariff Commission 
for 1968-1972 and from Bureau of Census Data for 
TSUSA 425.0420 and HTS 2930.40.00 for 1985— 
1997. 
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methionine have declined or ceased 
following the imposition of the finding. 

In support of its assertion that 
Japanese producers would re-enter the 
U.S. market at dumped prices, the 
petitioners argue that, as demonstrated 
by the original finding, Japanese 
producers have a history of dumping 
excess production capacity in the U.S. 
market. Further, the petitioners contend 
that the circumstances that face the 
Japanese methionine industry today are 
remarkably similar to those existing at 
the time of the original investigation, 
particularly with respect to Japanese 
excess Capacity and the need to export 
the vast majority of production. Based 
on statistics from the United Nations 
Statistical Division, Commodity Trade 
Statistics, the petitioners note that for 
the 1995 through 1997 period, Japan 
exported a significant volume of 
synthetic methionine, particularly to 
Asian countries. Petitioners add that, 
presumably in response to increased 
demand in recent years, particularly in 
Asia, the Japanese industry has 
completed a substantial addition to its 
production capacity. Petitioners argue, 
therefore, that the Asian financial crisis 
and recent additions to capacity have 
left Japanese producers again with 
substantial excess capacity and the need 
to find new markets. 

Finally, in support of its assertion that 
the Japanese producers could not sell in 
the U.S. market without dumping if the 
antidumping finding were revoked, the 
petitioners state that the U.S. market for 
synthetic methionine is characterized by 
intense competition. The petitioners 
add that, as the largest consumers of 
methionine, the United States also has 
the largest customers and, consequently, 
prices in the United States are lower 
than in the rest of the world. Using 
proprietary information related to 
Japanese home market prices and U.S. 
sales prices during the 1995 to 1997, the 
petitioners claim that Japanese 
producers would have to dump their 
merchandise in order to make a sale in 
the U.S. market. 

For the reasons stated above, the 
petitioners strongly support a 
determination that dumping of Japanese 
synthetic methionine is likely to 
continue or recur if the finding were 
revoked. 

In the first administrative review 
conducted by the Department covering 
imports prior to June 30, 1980, the 
Department found that 11 of the 19 
Japanese manufacturers and exporters 
either had no shipments or no longer 
existed. In subsequent administrative 


3 See Synthetic Methionine From Japan; Final 
Results of Administrative Review and Clarification 


reviews, the Department found no 
shipments from all but two non- 
responsive companies.‘ We find, 
therefore, that the cessation of imports 
and the existence of dumping margins 
after the issuance of the finding is 
highly probative of the likelihood of 
continuation or recurrence of dumping 
of synthetic methionine from Japan. 
Deposit rates above de minimis continue 
in effect for several manufacturers, 
exporters, and/or third country resellers 
(for example, Nippon Kayaku, Nippon 
Soda/Mitsui, Nippon Soda/Mitsui/ 
Central Soya (Canada)).5 As discussed in 
section II.A.3 of the Sunset Policy 
Bulletin, the SAA at 890, and the House 
Report at 63-64, if imports cease after 
the order is issued, we may reasonably 
assume that exporters could not sell in 
the United States without dumping and 
that, to reenter the U.S. market, they _ 
would have to resume dumping. 
Therefore, given that shipments of the 
subject merchandise ceased soon after 
the issuance of the finding and that 
dumping margins continue after the 
issuance of the finding, and absent 
argument and evidence to the contrary, 
the Department, consistent with section 
II.A.3 of the Sunset Policy Bulletin, 
determines that dumping is likely to 
continue or recur if the finding were 
revoked. 
Magnitude of Dumping 

In the Sunset Policy Bulletin, the 
Department stated that, in a sunset 
review of an antidumping finding for 
which no company-specific margin or 
“all others” rate is included in the 
Treasury finding published in the 
Federal Register, the Department 
normally will provide to the 
Commission the company-specific 
margin from the first final results of 
administrative review published in the 
Federal Register by the Department. 
Additionally, if the first final results do 
not contain a margin for a particular 
company, the Department normally will 
provide the Commission, as the margin 
for that company, the first ‘‘new 
shipper” rate established by the 


of Antidumping Finding; 47 FR 15622 (April 12, 
1982). 

4 See Antidumping; Synthetic Methionine from 
Japan; Final Results of Administrative Review of 
Antidumping Finding; 48 FR 20465 (May 6, 1983); 
Final Results of Antidumping Administrative 
Review; Synthetic Methionine from Japan; 52 FR 
38953 (October 20, 1987); and Synthetic Methionine 
From Japan; Final Results of Antidumping Duty 
Administrative Review; 53 FR 15261 (April 28, 
1988). 

5 See Final Results of Antidumping 
Administrative Review; Synthetic Methionine from 
Japan; 52 FR 38953 (October 20, 1987); and 
Synthetic Methionine From Japan; Final Results of 
Antidumping Duty Administrative Review; 53 FR 
15261 (April 28, 1988). 


Department for that finding. (See section 
II.B.1 of the Sunset Policy Bulletin.) 
Exceptions to this policy include the 
use of a more recently calculated 
margin, where appropriate, and 
consideration of duty absorption 
determinations. (See sections II.B.2 and 
3 of the Sunset Policy Bulletin). 

Because Treasury did not publish 
weighted-average dumping margins in 
its finding, the margins determined in 
the original investigation are not 
available to the Department for use in 
this sunset review. Under these 
circumstances, the Department normally 
will select the margin from the first 
administrative review conducted by the 
Department as the magnitude of the 
margin of dumping likely to prevail if 
the finding is revoked. 

In its substantive response, the 
petitioners propose three alternatives as 
the magnitude of the margin likely to 
prevail if the finding is revoked: (1) The 
original dumping margin, (2) the margin 
found in the most recent administrative 
review, or (3) a new margin established 
by using information on Japanese and 
U.S. prices. In support of their request 
that the Department select the original 
dumping margin of 48 percent, the 
petitioners state that although this rate 
was not included in the finding issued 
by the Treasury, this rate can be 
documented as the original fair value 
rate from several sources, including the 
Department’s first final results of 
administrative review in which the 
Department used this rate as the ‘‘best 
information available.’ The petitioners 
suggest that should the Department 
decline to select the original dumping 
margin of 48 percent, the Department 
should select the dumping margin of 79 
percent found in the most recent 
administrative review that involved 
actual shipments.’ Finally, the 
petitioners suggest that the Department 
could utilize current pricing 
information for the Japanese and U.S. 
market provided in its substantive ' 
response to determine a new margin. 

‘In this case, although the petitioners 
submitted information identifying the 
margin determined by Treasury to be 48 
percent (or 50 percent depending upon 
source),® and the Department, in its first 
administrative review identified the 48 
percent ‘‘best information available” 
rate for non-responsive firms as being 


6 See Synthetic Methionine From Japan; Final 
Results of Administrative Review and Clarification 
of Antidumping Finding; 47 FR 15622 (April 12, 
1982). 

7 See Final Results of Antidumping Duty 
Administrative Review; Synthetic Methionine from 
Japan; 52 FR 38953 (October 20, 1987). 

8 See Petitioners’ September 2, 1998, Substantive 
Response to Notice of Initiation, pp. 21-24. 
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the “fair value rate,’ this rate was not 
published by Treasury in its July 10, 
1973 finding. 


With respect to petitioners’ comment 
that the Department should use the 
margin established in the most recent 
review covering actual shipments for 
certain producers, petitioners have not 
provided an adequate basis for deviating 
from the Department's stated policy as 
set out above. Petitioners assert that this 
margin relates to a more recent period— 
July 1, 1985 through June 30, 1986—and 
is higher than the margins calculated in 
the first review conducted by the 
Department. In the Sunset Policy 
Bulletin the Department stated that “a 
company may choose to increase 
dumping in order to maintain or 
increase market share” and that ‘the 
Department may, in response to 
argument from an interested party, 
provide to the Commission a more 
recently calculated margin for a 
particular company, where, for that 
particular company, dumping margins 
increased after the issuance of the 
order.” (See section II.B.2 of the Sunset 
Policy Bulletin.) The policy does not 
envision a general exception for any 
case in which a higher margin was 
found at some point during the life of 
the order. The Department’s intent was 
to establish a policy of using the original 
investigation margin as the starting 
point, thus providing interested parties 
the opportunity and incentive to come 
forward with data which would support 
a different estimate. The petitioners, 
however, merely assert that “this is a 
large margin and is therefore indicative 
of how Japanese merchandise is likely 
to be priced in the absence of an order.” 
(See Petitioners’ September 2, 1998, 
Substantive Response, p. 25.) The 
petitioners did not, however, present 
arguments with respect to changes in 
margin levels as related to market share. 
The statistics provided by the 
petitioners, 1968-1997 annual volume, 
value, and unit value of imports of 
synthetic methionine (both DL and L), 
do not show an increase in imports 
concurrent with an increase in 
dumping, nor does it present the 
Department with a picture of the 
relative market shares held by Japanese 
manufacturers and exporters. Given the 
information available to the Department, 
it is not possible to discern whether any 
increases or decreases in margins reflect 
an effort to maintain or increase market 
share. 


9 See Synthetic Methionine From Japan; Final 
Results of Administrative Review and Clarification 
of Antidumping Finding; 47 FR 15622 (April 12, 
1982). 


Similarly, petitioners request that the 
Department use existing information on 
Japanese and U.S. prices to calculate a 
margin does not provide an adequate 
basis for altering our approach. As noted 
in the Sunset Regulations and Sunset 
Policy Bulletin, only under the most 
extraordinary circumstances will the 
Department rely on a dumping margin 
other than those it calculated and 
published in its prior determination 
and, further, that it will consider other 
factors, such as prices and costs, in AD 
sunset reviews only where it determines 


‘ that good cause to consider such other 


factors exists. !° Petitioners did not 
make any “good cause” arguments. 
Further, petitioners have not offered any 
rationale suggesting that such a 
calculation would not be more 
speculative and, therefore, less 
probative than a calculated rate from an 
administrative review. Therefore, we are 
not persuaded that it is appropriate to 
deviate from the policy. 


In conclusion, we are not persuaded 
that we should deviate from our the 
policy, as stated in the Sunset Policy 
Bulletin, of using the first rates 
calculated by the Department where 
published Treasury rates are not 
available. Rather, consistent with the 
Sunset Policy Bulletin, we determine 
that the original margins calculated by 
the Department are probative of the 
behavior of the Japanese manufacturers 
and exporters of synthetic methionine. 
The Department will report to the 
Commission the company-specific and 
“all others” rate contained in the 
Appendix to this notice. 


Final Results of Review 


As a result of this review, the 
Department finds that revocation of the 
antidumping finding would be likely to 
lead to continuation or recurrence of 
dumping at the margins listed in the 
Appendix to this notice. 

This notice serves as the only 
reminder to parties subject to 
administrative protective order (APO) of 
their responsibility ~»ncerning the 
disposition of proprietary information 
disclosed under APO in accordance 
with Section 351.305 of the 
Department’s regulations. Timely 
notification of return/destruction of 
APO materials or conversion to judicial 
protective order is hereby requested. 
Failure to comply with the regulations 
and the terms of an APO is a 
sanctionable violation. 


10 See Section 351.218(e)(2) of the Sunset 
Regulations and Section II.C of the Sunset Policy 
Bulletin. 


This five-year ‘‘sunset” review and 
notice are in accordance with sections 
751(c), 752, and 777(i)(1) of the Act. 

Dated: December 1, 1998. 

Robert S. LaRussa, 


Assistant Secretary for Import 
Administration. 


APPENDIX 


Manufacturers/exporters Margin 


Ajinimoto Co 
Apls Pharmaceutical Co 
Amano Pharmaceutical Co., Ltd ... 
Chugai Boyeki Co 
Daida Bussan Co 
Helm Japan Ltd 
Inuiu Yakuhin Kogyo 
Isho Corportation 
lwaka & Co 
Koyo Merchantile Co., Ltd 
Kyowa Hakko Kogyo Co 
Marubeni Corp 
Nippon Kayaku 
— Soda Co., Ltd/Mitsui & 
Nisso Raiho Kogyo & Co., Ltd 
K Sakai & Co 
Sakai Chemical 
Sumitomo Chemical Industrial Co 
Tetra Chemicals Co 
All others 


Third-Country Reselier 
(country) 


Atlantic Trading Co. (Canada) 
H.J. Baker & Brothers (West Ger- 
many) 
Chemical & Feeds Ltd. (England) 
Chemo Dondorff (West Germany) 
Deutsch-Norwegische 
(West Germany) 
Fortamex Chemicals (Canada) 
Karl O. Helm (West Germany) 
Hoffman LaRoche (Canada) 
Instel Corp. (France) 
MAC Organization (italy) 
Mitsui & Co. (Belgium) 
Mitsui & Co. ( United Kingdom) .... 
Nutrikem Limited (United King- 
dom) 
Seimsgluss & Shon (West Ger- 
many) 
R.W. Unwin & Co ( United King- 
dom) 


[FR Doc. 98-32545 Filed 12-7-98; 8:45 am] 
BILLING CODE 3510-DS-P 


| 
5.54 
22.54 
48.00 
0 
0 
11.14 
0 
0 
1.69 
0 
30.68 
48.00 
0 
8.83 
0 
0 
13.43 
0 
8.40 
48.00 
0 
0 
48.00 
48.00 
22.53 
21.66 
1.31 
0 
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DEPARTMENT OF COMMERCE 


National Oceanic and Atmospheric 
Administration 


[I.D. 0924984] 


Small Takes of Marine Mammals 
incidental to Specified Activities; 
Explosives Testing at Eglin Air Force 
Base, FL 


AGENCY: National Marine Fisheries 
Service (NMFS), National Oceanic and 
Atmospheric Administration (NOAA), 
Commerce. 

ACTION: Notice of issuance of an 
incidental harassment authorization. 


SUMMARY: In accordance with provisions 
of the Marine Mammal Protection Act 
(MMPA), as amended, notification is 
hereby given that an Incidental 
Harassment Authorization (IHA) has 
been issued to the U.S. Air Force to take 
small numbers of bottlenose dolphins, 
spotted dolphins, and possibly other 
cetacean species by harassment and 
non-serious injury incidental to 
explosive testing of obstacle and mine 
clearance systems at Eglin Air Force 
Base (Eglin), FL. 

DATES: This authorization is effective 
from December 1, 1998, through March 
31, 1999. 

ADDRESSES: A copy of the application 
and draft environmental assessments 
(EAs) may be obtained by writing to the 
Chief, Marine Mammal Division, Office 
of Protected Resources, National Marine 
Fisheries Service, 1315 East-West 
Highway, Silver Spring, MD 20910- 
3225, or by telephoning one of the 
contacts listed here. 

FOR FURTHER INFORMATION CONTACT: 
Kenneth Hollingshead 301-713-2055, 
or David Bernhart, 727-570-5312. 
SUPPLEMENTARY INFORMATION: 


Background 


Section 101(a)(5)(A) of the MMPA (16 
U.S.C. 1361 et seq.) directs the Secretary 
of Commerce to allow, upon request, the 
incidental, but not intentional, taking of 
marine mammals by U.S. citizens who 
engage in a specified activity (other than 
commercial fishing) within a specified 
geographical region if certain findings 
are made and regulations are issued. 

Permission may be granted if NMFS 
finds that the taking will havea - 
negligible impact on the species or 
stock(s) and will not have an 
unmitigable adverse impact on the 
availability of the species or stock(s) for 
subsistence uses and that the 
permissible methods of taking and 
requirements pertaining to the 
monitoring and reporting of such taking 


are set forth. NMFS has defined 
“negligible impact” in 50 CFR 216.103 
as ‘‘...an impact resulting from the 
specified activity that cannot be 
reasonably expected to, and is not 
reasonably likely to, adversely affect the 
species or stock through effects on 
annual rates of recruitment or survival.” 
Subsection 101(a)(5)(D) of the MMPA 
established an expedited process by 
which U.S. citizens can apply for an 
authorization to incidentally take small 


_ numbers of marine mammals by 


harassment for a period of up to 1 year. 
The MMPA defines “harassment” as: 


..any act of pursuit, torment, or annoyance 
which (a) has the potential to injure a marine 
mammal or marine mammal stock in the 
wild; or (b) has the potential to disturb a 
marine mammal or marine mammal stock in 
the wild by causing disruption of behavioral 
patterns, including, but not limited to, 
migration, breathing, nursing, breeding, 
feeding, or sheltering. 

Subsection 101(a)(5)(D) establishes a 
45-day time limit for NMFS review of an 
application followed by a 30-day public 
notice and a comment period on any 
proposed authorizations for the 
incidental harassment of small numbers 
of marine mammals. Within 45 days of 
the close of the comment period, NMFS 
must either issue or deny issuance of 
the authorization. 


Summary of Request 


On July 20, 1998, NMFS received a 
complete application from the Air Force 
Development Test Center, Department 
of the Air Force, Eglin. The Air Force, 
in cooperation with the Naval Surface 
Warfare Center-Coastal Systems Station 
(NSWC-CSS), U.S. Navy, is requesting 
an authorization to take, by harassment 
and non-serious injury, bottlenose 
dolphins (Tursiops truncatus), spotted 
dolphins (Stenella plagiodon), and 
possibly other cetacean species 
incidental to explosive testing of 
obstacle and mine clearance systems at 
Eglin. Eglin is located in the Florida 
Panhandle, approximately midway 
between the cities of Pensacola and 
Panama City, FL. The location of the 
proposed action is on the beach areas on 
Santa Rosa Island (SRI), approximately 
27 kilometers (km)(17 miles (mi)}) west 
of Destin, FL. 

The Navy’s current capability to clear 
obstacles and mines in the surf zone is 
limited to the hand placement of 
explosive charges by Navy combat 
swimmers. The effectiveness of this 
capability is limited by the ability of 
swimmers to locate submerged targets 
and to carry sufficient explosives to 
destroy the targets. Such operations are 
considered highly hazardous, and the 
reliability of obstacle removal is 


considered to be poor. To facilitate U.S. 
Marine amphibious assaults, the U.S. 
Navy is committed to developing and 
testing methods to safely and effectively 
clear a path through such obstacles. 

NWSC-CSS has requested permission 
from Eglin to test four anti-mine systems 
in the shallow surf zone along U.S. Air 
Force-controlled lands of SRI. The four 
test systems are the Shallow Water 
Assault Breaching (SABRE) system, the 
Distributed Explosive Technology (DET) 
system, the MK-82 general purpose 
bombs (GPBs), and the MK-5 Mine 
Clearance System (MCS). 

The proposed action is to perform up 
to a total of 10 underwater detonation 
tests (2 tests using the SABRE system 
and up to 8 tests using the DET array); 
and a series of tests of explosive systems 
at Eglin. 

In order to avoid impacting the 
endangered West Indian manatee © 
(Trichiechus manatus)(which is more 
commonly found south of the region 
and during warmer months) and sea 
turtles, tests will be conducted in the 
fall and winter 1998/99. While a brief 
description of the four systems 
proposed for testing is included here, 
more detailed descriptions of the 
activity and the expected impact can be 
found in the application and in the two 
EAs on the activities. These documents 
are available upon request (see 
ADDRESSES). 


SABRE System 


Aa operational full-length SABRE- 
line charge consists of 130 10—pound 
(Ib)(4.5 kg) net explosive weight 
(N.E.W.) charges on 3—ft (0.9 m) centers 
which is deployed from a Landing Craft 
Air-Cushion (LCAC) by an MK--22 Mod 
4 rocket motor. Each charge consists of 
approximately 9.6 Ib (4.3 kg) of PBXN- 
103 explosive and a W-11 booster, 
weighing approximately 0.4 Ib (0.2 kg). 
A detonating cord runs through the 
centers of the booster and main charge. 

For the two proposed tests, a total of 
22 and 23 SABRE charges will be hand- 
laid on the sea bottom, perpendicular to 
the beach in 3 ft (.91 m) and 10 ft (3.0 
m) of water, respectively. For both tests, 
the detonation sequence will be from 
the offshore end toward the beach. For 
these events, 27 to 31 inert mines will 
be placed perpendicular to the line 
charge and parallel to the shoreline. 
Total NE.W. of the SABRE tests will be 
221 Ib (100.2 kg) and 232 Ib (105.2 kg), 
respectively. 

DET-System 

An operational, full-size DET array 

consists of parallel lines of detonating 


cord, whose overall footprint is 180 by 
180 ft (54.9 m by 54.9 m). The array is 
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packed in a container and launched 
from an LCAC by two MK-22 Mod 4 
rocket motors for expansion and 
subsequent deployment. 

Full-scale systems are not required for 
these tests. Previous tests have shown 
that partial-length SABRE segments and 
’ partial-size DET arrays are adequate for 
evaluations. The data acquired from 
small-scale tests can be scaled up in 
order to make predictions for military 
applications. Thus, for the DET system, 
the Navy is proposing to use an 11-ft by 
60—ft (3.3 m by 18.3 m) DET array in 3 
ft (0.9 m) of water. There will be eight 
separate DET events, spanning several 
days, with two to three arrays tested per 
day. The NE.W. of each array is 42 Ib 
(19 kg), with arrays being detonated at 
the seaward end. Each array will be 
placed above a maximum of four live 
mines consisting of either 22 or 26.4 lb 
(10 or 12 kg) of explosive. Therefore, 
depending upon the mine type, total 
NE.W. of each test would be up to either 
130 Ib (59 kg) or 147.6 lb (67 kg). DET 
events will be hand-deployed from a 
boat and exploded electronically by 
trained personnel. 


MK-82 GPBs 


The proposed action is an evaluation 
of the MK-82 GPBs to clear anti- 
invasion beach obstacles and mines in 
the surf zone. The. MK-82 GPBs to be 
tested consist of seven GPBs, each 
containing 192 lb (87.1 kg) of explosive 
for a total NE.W. of 1,344 Ib (610 kg). 
The configuration for testing will be a 
linear arrangement of seven bombs 
spaced 24 ft (7.3 m) apart, located 
parallel to the shoreline in 6 ft (1.8 m) 
of water. 

Two separate deployments and firings 
are required to test this configuration. 
All MK-82s will be buried vertically to 
approximately one-half length (about 3 
ft (0.9 m)) by jetting. The MK-82s will 
be detonated using approximately 1/4 
block of C-4 explosive paced into the aft 
fuse well. The MK-82s will be 
detonated simultaneously in 6 ft (1.8 m) 
of water using remote detonators to 
detonate the C-4. Beach obstacles (log 
posts, concrete cubes, and steel 
hedgehogs) and inert mines will be 
placed around the bombs to serve as 
targets for bomb fragments and blast. 


MK-5 MCS 


The MK-5 MCS consists of a 350—ft 
(106.7 m) continuous length charge of 
composition C—4 explosive (with a 
distribution of 5 lb (2.3 kg) per linear 
foot and a pair of detonating cords 
(totaling 11 lb (5 kg). Total NE.W. of the 
system is 1,750 lb (794 kg). The MK-5 
MCS would be deployed in the surf 
zone about 550 ft (167.6 m) from shore 


by an LCAC. Once fully deployed, it 
will then be detonated. Testing will take 
place over a 3-day period. On the first 
day, there will be inert firings of four 
MKS systems. The second day will 
consist of one inert firing and one live 
firing of a MK5 system. The third day 
will consist of three separate live firings. 


Comments and Responses 


A notice of receipt of the application 
and proposed authorization was 
published on October 13, 1998 (63 FR 
54676), and a 30-day public comment 
period was provided on the application 
and proposed authorization. During the 
30-day comment period, comments 
were received from the Marine Mammal 
Commission (MMC), the Animal 
Protection Institute (API), the Animal 
Rights Foundation of Florida, and two 
private citizens. 

Comment 1: Two commenters 
expressed concern that the underwater 
explosions would affect the sensory 
perceptions of wild dolphins and would 
inflict unnecessary stress and possible 
injury to the animals. 

Response: While underwater 
explosions have the potential to harass, 
injure, or kill marine mammals, the 
notice of proposed authorization and 
the accompanying EAs provided 
information on mitigation measures that 
would be undertaken by the applicant to 
ensure that no mortality or serious 
injuries and few harassment takings 
would occur. These measures are 
repeated later in this document. 

Comment 2: Two individuals 
recommended that the tests be 
conducted at an inland lake or pond on 
the Eglin property. 

Response: As discussed in the draft 
EAs, while some testing can be 
conducted in ponds, test ponds are 
unable to replicate the sea and surf 
conditions, including wave action and 
berm formation, found in the nearshore 
coastal waters. These conditions are 
necessary for successful testing. 

Comment 3: While recognizing that 
subsection 101(a)(5)(D) of the MMPA 
authorizes the incidental harassment of 
marine mammals, the API expressed 
concern over the numbers of dolphins 
that may be impacted by the activity. 
They believe that the number of 
dolphins proposed for a take by 
harassment should not be considered a 
small number. 

Response: Interim regulations 
implementing subsection 101(a)(5)(D) of 
the MMPA were issued on April 10, 
1996 (61 FR 15884). These regulations 
contain specific definitions to interpret 
Congressional meaning of the terms 
“small numbers” and “negligible 
impact.” For the purposes of this part, 


“small numbers” means a portion of a 
marine mammal species or stock whose 
taking would have a negligible impact 
on that species or stock. “Negligible 
impact” is an impact resulting from the 
specified activity that cannot be 
reasonably expected to, and is not 
reasonably likely to, adversely affect the 
species or stock through effects on 
annual rates of recruitment or survival. 
Because, due to mitigation measures 
required underIHA,nomarine 
mammals are likely to be killed or 
seriously injured by the proposed 
activities, harassment takings are 
expected to be reduced to the lowest 
level practicable, the number of 
authorized takings is considered small, 
and the takings have no more than a 
negligible impact on the affected species 
and stocks of marine mammals. 

Comment 4: The API also believes 
that, because explosives have a potential 
lethal impact on marine mammals, the 
application and authorization would not 
fall under MMPA subsection 
101(a)(5)(D). 

Response: Depending upon the 
distance between the explosive and the 
animal and the charge weight, 
explosives in the marine environment 
have the potential to seriously injure or 
kill marine mammals. However, if 
mitigating measures imposed on an 
applicant’s activity through an IHA 
reduce the impacts of the activity such 
that it is unlikely that serious injury or 
mortality will result, then an IHA may 
be appropriate. If however, upon 
review, an activity’s mitigation 
measures are not considered sufficient 
to eliminate mortality and serious 
injury, NMFS will deny the application 
request and recommend the applicant 
apply for a taking authorization under 
subsection 101(a)(5)(A) of the MMPA. 
An authorization under that section of 
the MMPA allows for lethal takings 
incidental to an activity. 

Comment 5: The API recommends 
that NMFS deny an IHA to the Air Force 
to test underwater anti-mine devices in. 
the waters off Eglin. One individual 
recommended denial, partly because it 
would open the door to future testing 
that could be harmful to marine life. 

Response: NMFS would like to clarify 
that NMFS’ responsibility in this action 
is limited to the issuance or denial of an 
authorization for the short-term, 
incidental harassment of a small 
number of marine mammals by the Air 
Force while conducting explosive 
testing of obstacle and mine clearance 
systems at Eglin. NMFS does not 
authorize the activity itself, as such 
authorization is provided by the U.S. 
Department of Defense and is not within 
the jurisdiction of the Secretary of 
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Commerce. As provided by subsection 
101(a)(5)(D) of the MMPA, unless NMFS 
finds that the activity will result in a 
taking of marine mammals that is either 
not small or results in more than a 
negligible impact, the authorization is 
warranted. Authorizations to take 
marine mammals incidental to 
detonating explosives in the marine 
environment have been issued 
previously. 

Comment 6: Concerned that there is 
the possibility that a manatee could be 
within the zone of influence of the 
detonations, the MMC recommended 
the Air Force consult with the U.S. Fish 
and Wildlife Service (USFWS) under 
section 7 of the Endangered Species Act 
(ESA). 

Response: The Air Force consulted 
with the USFWS under section 7 of the 
ESA on this activity. This consultation 
was principally for the Gulf sturgeon, a 
listed fish species. Neither agency 
indicated that manatees inhabit the test 
area during the time of the year that 
tests are authorized. 


Description of Habitat and Marine 
Mammals Affected by the Activity 


A description of the project area 
ecosystem in the eastern Gulf of Mexico 
(GOM) can be found in the application 
and in the associated draft EAs and 
needs not be repeated here. 


Marine Mammals 


Atthough approximately 27 species of 
marine mammals (whales, dolphins, 
and porpoises) reside in or pass through 
the northeastern GOM, the only species 
of marine mammals that are likely to be 
impacted by the activities proposed for 
the shallow coastal waters off SRI are 
the bottlenose dolphin (Tursiops 
truncatus) and the Atlantic spotted 
dolphin (Stenella frontalis). Information 
on these two species may be found in 
the application and in the supporting 
EAs for these projects. Additional 
information on these and other species 
of marine mammals in the GOM can be 
found in Blaylock et al. (1995) and 
Waring et al. (1997). Please refer to 
those documents for information on the 
biology, distribution, and abundance of 
these species. 


Potential Effects of Explosives on 
Marine Mammals 


Potential impacts to those marine 
mammal species known to occur in the 
SRI area from explosives include both 
lethal and non-lethal injury, as well as 
incidental harassment. The pressure 
wave from the explosive can impact air 
cavities, such as lungs and intestines. 
Extensive hemorrhaging into the lungs 
due to underwater shock waves may 


cause death to a marine mammal 
through suffocation (Hill, 1978). Other 
common injuries which may result in 
mortality include circulatory failure, 
broncho-pneumonia in damaged lungs, 
or peritonitis resulting from perforations 
of the intestinal wall (Hill, 1978). 
Because impulse levels sufficient to 
cause lethal injury increase with 
increased mammal mass (Yelverton et 
al., 1973), conservative criteria are 
based on the lowest possible affected 
mammalian weight (e.g., an infant 
dolphin). Extensive lung hemorrhage is 
an injury which would be debilitating, 
and not all animals would be expected 
to survive (1— percent mortality is 
predicted at the onset level). As the 
severity of extensive lung hemorrhage 
increases beyond the onset level, gastro- 
intestinal tract injuries can increase 
significantly. The expected mortality 
level associated with these combined 
severe injuries would be significantly 
higher than 1 percent (U.S. Navy, 1998). 

Non-lethal injuries involve slight lung 
hemorrhage and tympanic membrane 
(TM) rupture from which the mammal 
is expected to recover (Yelverton et al., 
1973; Richmond et al., 1973). Eardrum 
damage criteria are based upon a limited 
number of small charge tests (Yelverton 
et al., 1973; Richmond et al., 1973). 
Ranges for percent TM rupture incurred 
by underwater explosives can be 
calculated by a conservative TM damage 
model (U.S. Navy, 1996). General 
criteria for TM damage have been 
reported to occur at impulse levels 
down to 20 psi-msec (Yelverton et al., 
1973). 

Because eardrum (e.g., TM) rupture, 
rather than slight lung hemorrhage, 
usually occurs at lower impulse levels, 
TM rupture is used by NMFS and others 
to conservatively define the non-lethal 
injury zone. A maximum impulse of 10 
psi-msec is often considered to define 
the non-lethal injury zone, where a very 
low incidence of blast injuries are likely 
to occur (Yelverton et al., 1973). A level 
of pressure impulse at which marine 
mammals are not expected to 
experience non-lethal injury (nor 
instantaneous mortality or lethal injury) 
is reported to be 5 psi-msec (Yelverton 
et al., 1973). This is the impulse level 
adopted by the Air Force to designate no 
injurious takings by this activity. 

In addition to lethal, serious, and non- 
serious injury, harassment of marine 
mammals may occur as a result of non- 
injurious physiological responses to an 
explosion-generated shockwave and its 
acoustic signature. Based upon 
information provided in the SEAWOLF 
shock trial final environmental impact 
statement (U.S. Navy, 1998), a dual 
criterion for marine mammal acoustic 


harassment has been developed for 
explosive-generated signals: (1) An 
energy-based temporary threshold shift 
(TTS) injury criterion of 182 dB re 1 
uPa? -sec derived from experiments 
with bottlenose dolphins (Ridgway et 
al., 1997), and (2) a 12— lbs/in? (psi) 
peak pressure cited by Ketten (1995) as 
associated with a “safe outer limit (for 
the 10,000 Ib charge for minimal, 
recoverable auditory trauma” {i.e., 
TTS)). For this activity, noise levels that 
fall between the 5 psi-msec and out to 

a trahsmission distance where a noise 
level of 180 dB re 1 uPa? -sec (Air Force, 
1998) will be considered to fall within 
the incidental harassment zone. 

The potential impact to Atlantic 
bottlenose dolphins and the Atlantic 
spotted dolphins, the two species that 
may potentially be affected, was 
evaluated using modeling on the effects 
of underwater explosions resulting from 
each of the test systems described 
previously (see application). Based 
upon data provided in Tables 5.2 and 
5.3 in the application, the maximum 
number of Atlantic bottlenose dolphins 
potentially injured from all tests ranges 
from 4 to 13. The maximum number of 
Atlantic spotted dolphins potentially 
injured from all tests combined is less 
than 1. These are the maximum injury 
levels without implementation of 
mitigation. 

The estimated total numbers of 
bottlenose dolphins and spotted 
dolphins potentialiy exposed to takes by 
harassment are 33 and 1, respectively. 
The total number of bottlenose dolphins 
potentially exposed to noise from the 
source of the noise to 180 dB re 1 uPa? 
-sec ranges from 4 to 15 for the MK-82 
GPB tests, 1 to 3 for the MK5 MCS tests, 
1 to 2 for the combined SABRE tests, 
and 4 to 13 for all DET array tests 
combined. However, mitigation is 
expected to obviate any injury to marine 
mamuinals. 

Mitigation 

There are two forms of mitigation: (1) 
Natural, as provided by the environment 
and (2) human, designed to protect 
marine mammals to the greatest extent 
practicable. 

Natural mitigation: Physical 
characteristics of the proposed test area 
and test methods will ameliorate the 
undérwater shock wave. Tests will be 
conducted in approximately 3 to 10 ft 
(0.9 to 3.0 m) of water. At this shallow 
depth, some protection of the energy 
from the detonations will be directed 
through the surface of the water rather 
than transmitted through the water. 
Another consequence of the shallow, as 
opposed to the deep water detonation 
depth, is that bubble pulse is not 
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significant and there will be far less 
energy in any oscillations. Additionally, 
these tests will be conducted inside the 
offshore bar at the SRI site. The offshore 
bar ameliorates the transmission of the 
underwater portion of the shock wave. 
Also, MK-82 GPBs will be buried in 
bottom sands to approximately their 
center of gravity (3 ft (0.9 m), a factor 
expected to mitigate the transmission of 
the shock wave as the detonations will 
be directed downwards. 

Human mitigation: Eglin has 
established safety zones to prevent 
marine mammal injury for each test. 
These safety zones are: 0.75 km (0.47 
mi) for SABRE-22, 1.0 km (0.62 mi) for 
SABRE-23, 1.0 km (0.62 mi) for DET, 
6.0 km (3.73 mi) for MK-82 GPB, and 
0.5 km (0.31 mi) for MK-5 MCS. 

Eglin has proposed that base 
personnel conduct a 30-minute pre- 
detonation aerial monitoring survey 
immediately prior to each test to ensure 
no marine mammals are within each test 
area’s designated safety zone. With 
water depths less than 18 m (59 ft), low 
turbidity, and white sand bottom, 
exceptional marine mammal visibility is 
ensured. Aerial surveys will be 
conducted at approximately 100 ft (30.5 
m) elevation. 

In order to ensure adequate visibility 
for locating marine mammals (and sea 
turtles), no tests will take place if sea 
state conditions are greater than 
category 3 and water clarity is not 
adequate for conducting surveys. No 
tests will take place if marine mammals 
or sea turtles are sighted within the 
safety zone. 


Monitoring 


In addition to pre-detonation 
monitoring mentioned previously, Eglin 
will conduct aerial surveys immediately 
following each detonation event. The 
post-test monitoring will be conducted 
in a similar manner to the pre-test 
monitoring, except that observation 
personnel will be focusing on locating 
any injured marine mammals. If any 
injured marine mammals are observed 
during post-test monitoring, subsequent 
detonations will be postponed, and the 
local stranding network notified. The 
project will be required to be reviewed 
by Air Force and NMFS personnel prior 
to conducting any additional tests. 
Reporting 

Any takes of marine mammals other 
than those authorized by the IHA will 
be reported to the Regional 
Administrator, NMFS, by the next 
working day. A draft final report of the 
entire test results and marine mammal 
observations for pre- and post- 
detonation monitoring will be submitted 


to NMFS within 90 days after 
completion of the last test. Unless 
notified by NMFS to the contrary, that 
draft final report will be considered the 
final report under the IHA. 


National Environmental Policy Act 
(NEPA) 


As part of its request for a small take 
authorization, the Air Force prepared 
two EAs, one for SABRE and DET and 
a second document for the MK-82/MK-— 
5 systems. These EAs, which 
supplement information contained in 
the application, are necessary for 
determining whether the activities 
proposed for receiving small take 
authorizations are having a negligible 
impact on affected marine mammal 
stocks. NMFS has reviewed the EAs and 
concurs with the findings. As a result, 
NMFS finds that it is unnecessary to 
prepare its own NEPA documentation 
and hereby adopts the Air Force EAs as 
its own, as provided by 40 CFR 1506.3. 
NMFS finds that the issuance of an IHA 
to the Air Force will not result in a 
signficant environmental impact on the 
human environment and that it is 
unnecessary to either prepare its own 
NEPA documentation or to recirculate 
the Air Force EAs for additional 
comments. 


Consultation 


On October 15, 1998, NMFS 
completed consultation with the Air 
Force under section 7 of the ESA. The 
finding of that consultation was that the 
proposed testing activity is not likely to 
adversely affect endangered or 
threatened species of whales or sea 
turtles, if the conservation and 
mitigation measures specified in the 
Biological Assessment prepared by the 
Air Force are undertaken. NMFS 
concludes, therefore, that the issuance 
of an IHA to the Air Force to take small 
numbers of bottlenose dolphins, spotted 
dolphins and possibly other cetacean 
species by harassment incidental to 
explosive testing at Eglin is not likely to 
adversely affect endangered or 
threatened species of whales or sea 
turtles. 


Conclusions 


NMFS has determined that the short- 
term impact of incidentally taking small 
numbers of bottlenose dolphins, spotted 
dolphins, and possibly other cetacean 
species by harassment and non-serious 
injury incidental to explosive testing of 
obstacle and mine clearance systems at 
Eglin, as described previously in this 
document, will result, at worst, in the 
brief harassment of these species and 
possibly in a temporary behavioral 
modification. While behavioral 


modifications may be made by these 
species to avoid the resultant acoustic 
disturbance, this action is expected to 
have a negligible impact on both 
individual animals and the stocks of 
these mammals. In addition, no take by 
injury and/or death is anticipated, and 
harassment takes will be at the lowest 
level practicable due to incorporation of 
the mitigation measures mentioned 
above. 

Since NMFS is assured that the taking 
would not result in more than the 
incidental harassment (as defined by the 
MMPA) of small numbers of bottlenose 
dolphins, spotted dolphins and possibly 
other cetacean species and would result 
in the least practicable impact on the 
stocks, NMFS has determined that the 
requirements of subsection 101(a)(5)(D) 
have been met and the authorization can 
be issued. 


Authorization 


For the above reasons, NMFS has 
issued an IHA to the Air Force for the 
incidental harassment and non-serious 
injury of a small number of bottlenose 
dolphins, spotted dolphins, and 
possibly other cetacean species. NMFS 
has determined that, provided the 
mitigation, monitoring, and reporting 
requirements described in the 
authorization are undertaken the short- 
term impact of explosives testing for 
obstacle and mine clearance systems at 
Eglin has the potential to result in no 
more than a negligible impact on 
affected marine mammal stocks. 


Dated: December 3, 1998. 
Patricia A. Montanio, 
Deputy Director, Office of Protected 
Resources, National Marine Fisheries Service. 
[FR Doc. 98-32534 Filed 12—7-98; 8:45 am] 
BILLING CODE 3510-22-F 


COMMISSION OF FINE ARTS 


1999 National Capital Arts and Cultural 
Affairs Program 


Notice is hereby given that-Pub. L. 
99-190, as amended, authorizing the 
National Capital Arts and Cultural 
Affairs Program, has been funded for 
1999 in the amount of $7,000,000.00. 
All requests for information and 
applications for grants should be 
received by 31 December 1998 and 
addressed to: Charles H. Atherton, 
Secretary, Commission of Fine Arts, 
National Building Museum, Suite 312, 
441 F Street, NW, Washington, DC 
20001, Phone: 202-504-2200. 

Deadlines for receipt of submission of 
grants applications is 1 March 1999. 

This program provides grants for 
general operating support of 


Federal Register/Vol. 63, No. 235/Tuesday, December 8,, 1998 / Notices 


67673 


organizations whose primary purpose is 
performing, exhibiting, and/or 
presenting the arts. To be eligible for 
these grants, organizations must be 
located in the District of Columbia, must 
be not-for-profit, non-academic 
institutions of demonstrated national 
repute, and must have annual income, 
exclusive of federal funds, in excess of 
one million dollars for the current year 
and for the past three years. 

Charles H. Atherton, 

Secretary. 

[FR Doc. 98—32531 Filed 12—7—98; 8:45 am] 
BILLING CODE 6330-01-M 


COMMISSION OF FINE ARTS 
Notice of Meeting 


The next meeting of the Commission 
of Fine Arts is scheduled for 17 
December 1998 at 10:00 AM in the 
Commission’s offices at the National 
Building Museum (Pension Building), 
Suite 312, Judiciary Square, 441 F 
Street, N.W., Washington, D.C. 20001. 
The meeting will focus on reviewing 
designs for the $1 circulating coin. 


Inquiries regarding the agenda and 
requests to submit written or oral 
statements should be addressed to 
Charles H. Atherton, Secretary, 
Commission of Fine Arts, at the above 
address or call 202-504—2200. 
Individuals requiring sign language 
interpretation for the hearing impaired 
should contact the Secretary at least 10 
days before the meeting date. 


Dated in Washington, D.C., 30 November 
1998. 
Charles H. Atherton, 
Secretary. 
[FR Doc. 98-32528 Filed 127-98; 8:45 am] 
BILLING CODE 6330-01-M 


COMMODITY FUTURES TRADING 
COMMISSION 


Sunshine Act Meeting 


AGENCY HOLDING THE MEETING: 
Commodity Futures Trading 
Commission. 


TIME AND DATE: 10:30 a.m., Tuesday, 
December 22, 1998. 


PLACE: 1155 21st St., N.W., Washington, 
D.C., 9th Floor Conference Room. 


STATUS: Closed. 


MATTERS TO BE CONSIDERED: 
Enforcement Matters. 


CONTACT PERSON FOR MORE INFORMATION: 
Jean A. Webb, 202-418-5100. 

Jean A. Webb, 

Secretary of the Commission. 

[FR Doc. 98-32586 Filed 12-3-98; 4:21 pm] 
BILLING CODE 6351-01-M 


DEPARTMENT OF DEFENSE 


General Services Administration 


National Aeronautics and Space 
Administration 


[OMB Control No. 9000-0059} 


Proposed Coilection; Comment 
Request Entitled North Carolina Sales 
Tax Certification 


AGENCIES: Department of Defense (DOD), 
General Services Administration (GSA), 
and National Aeronautics and Space 
Administration (NASA). 

ACTION: Notice of request for public 
comments regarding an extension to an 
existing OMB clearance. 


SUMMARY: Under the provisions of the 
Paperwork Reduction Act of 1995 (44 
U.S.C. Chapter 35), the Federal 
Acquisition Regulation (FAR) 
Secretariat will be submitting to the 
Office of Management and Budget 
(OMB) a request to review and approve 
an extension of a currently approved 
information collection requirement 
concerning North Carolina Sales Tax 
Certification. The clearance currently 
expires on March 31, 1999. 

DATES: Comments may be submitted on 
or before February 8, 1999. 

ADDRESSES: Comments regarding this 
burden estimate or any other aspect of 
this collection of information, including 
suggestions for reducing this burden, or 
obtaining a copy of the justification, 
should be submitted to: FAR Desk 
Officer, OMB, Room 10102, NEOB, 
Washington, DC 20503, and a copy to 
the General Services Administration, 
FAR Secretariat (MVRS), 1800 F Streets, 
NW, Room 4037, Washington, DC 
20405. 

FOR FURTHER INFORMATION CONTACT: 
Jeremy F. Olson, Federal Acquisition 
Policy Division, GSA (202) 501-3221. 
SUPPLEMENTARY INFORMATION: 


A. Purpose 

The North Carolina Sales and Use Tax 
Act authorizes counties and 
incorporated cities and towns to obtain 
each year from the Commissioner of 
Revenue of the State of North Carolina 
a refund of sales and use taxes 
indirectly paid on building materials, 
supplies, fixtures, and equipment that 


become a part of or are annexed to any 
building or structure in North Carolina. 
However, to substantiate a refund claim 
for sales or use taxes paid on purchases 
of building materials, supplies, fixtures, 
or equipment by a contractor, the 
Government must secure from the 
contractor certified statements setting 
forth the cost of the property purchased 
from each vendor and the amount of 
sales or use taxes paid. Similar certified 
statements by subcontractors must be 
obtained by the general contractor and 
furnished to the Government. The 
information is used as evidence to 
establish exemption from State and 


- local taxes. 


B. Annual Reporting Burden 


Public reporting burden for this 
collection of information is estimated to 
average 10 minutes per response, 
including the time for reviewing 
instructions, searching existing data 
sources, gathering and maintaining the 
data needed, and completing and 
reviewing the collection of information. 

The annual reporting burden is 
estimated as follows: Respondents, 424; 
responses per respondent, 1; total 
annual responses, 424; preparation 
hours per response, .17; and total 
response burden hours, 72. 

btaining Copies of Proposals: 
Requester may obtain a copy of the 
justification from the General Services 
Administration, FAR Secretariat 
(MVRS), Room 4037, 1800 F Street, NW, 
Washington, DC 20405, telephone (202) 
501-4755. Please cite OMB Control No. 
9000-0059, North Carolina Sales Tax 
Certification, in all correspondence. 

Dated: December 3, 1998. 

Edward C. Loeb, 
Director, Federal Acquisition Policy Division. 
{FR Doc. 98-32525 Filed 12—7—98; 8:45 am] 
BILLING CODE 6820-34-P 


DEPARTMENT OF DEFENSE 


GENERAL SERVICES 
ADMINISTRATION 


NATIONAL AERONAUTICS AND 
SPACE ADMINISTRATION 


[OMB Control No. 9000-0056] 


Proposed Collection; Comment 
Request Entitled Report of Shipment 


AGENCIES: Department of Defense (DOD), 
General Services Administration (GSA), 
and National Aeronautics and Space 
Administration (NASA). 

ACTION: Notice of request for public 
comments regarding an extension to an 
existing OMB clearance. 
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SUMMARY: Under the provisions of the 
Paperwork Reduction Act of 1995 (44 
U.S.C. Chapter 35), the Federal 
Acquisition Regulation (FAR) 
Secretariat will be submitting to the 
Office of Management and Budget 
(OMB) a request to review and approve 
an extension of a currently approved 
information collection requirement 
concerning Report of Shipment. The 
clearance currently expires on March 
31, 1999. 


DATES: Comments may be submitted on 
or before February 8, 1999. 


ADDRESSES: Comments regarding this 
burden estimate or any other aspect of 
this collection of information, including 
suggestions for reducing this burden, or 
obtaining a copy of the justification, 
should be submitted to: FAR Desk 
Officer, OMB, Room 10102, NEOB, 
Washington, DC 20503, and a copy to 
the General Services Administration, 
FAR Secretariat (MVRS), 1800 F Streets, 
NW, Room 4037, Washington, DC 
20405. 


FOR FURTHER INFORMATION CONTACT: 
Linda Klein, Federal Acquisition Policy 
Division, GSA, (202) 501-3775. 


SUPPLEMENTARY INFORMATION: 
A. Purpose 


Military (and, as required, civilian 
agency) storage and distribution points, 
depots, and other receiving activities 
require advance notice of large 
shipments enroute from contractors’ 
plants. Timely receipt of notices by the 
consignee transportation office 
precludes the incurring of demurrage 
and vehicle detention charges. The 
information is used to alert the receiving 
activity of the arrival of a large 
shipment. 


B. Annual Reporting Burden 


Public reporting burden for this 
collection of information is estimated to 
average 10 minutes per response, 
including the time for reviewing 
instructions, searching existing data 
sources, gathering and maintaining the 
data needed, and completing and 
reviewing the collection of information. 

The annual reporting burden is 
estimated as follows: Respondents, 250; 
responses per respondent, 4; total 
annual responses, 1,000; preparation 
hours per response, .167; and total 
response burden hours, 167. 

Obtaining Copies of Proposals: 
Requester may obtain a copy of the 
justification from the General Services 
Administration, FAR Secretariat 
(MVRS), Room 4037, 1800 F Street, NW, 
Washington, DC 20405, telephone (202) 
501-4755. Please cite OMB Control No. 


9000-0056, Report of Shipment, in all 
correspondence. 

Dated: December 3, 1998. 
Edward C. Loeb, 
Director, Federal Acquisition Policy Division. 
[FR Doc. 98-32526 Filed 12—7—98; 8:45 am] 
BILLING CODE 6820-34-P 


DEPARTMENT OF DEFENSE 
Department of the Army 


Proposed Collection; Comment 
Request 


AGENCY: Deputy Chief of Staff for 
Personnel (DAPE—ZXI—RM). 
ACTION: Notice. 


In compliance with Section 
3506(c)(2)(A) of the Paperwork 
Reduction Act of 1995, the Department 
of the Army announces a proposed 
public information collection and seeks 
public comment on the provisions 
thereof. Comments are invited on: (a) 
whether the proposed collection of 
information is necessary for the proper 
performance of the functions of the 
agency, including whether the 
information shall have practical utility; 
(b) the accuracy of the agency’s estimate 
of the burden of the proposed 
information collection; (c) ways to 
enhance the quality, utility, and clarity 
of the information to be collected; and 
(d) ways to minimize the burden of the 
information collection on respondents, 
including through the use of automated 
collection techniques or other forms of 
information technology. 

DATES: Consideration will be given to all 
comments received by February 8, 1999. 
ADDRESSES: Written comments and 
recommendations on the proposed 
information collection should be sent to 
the Office of the Deputy Under 
Secretary of the Army (International 
Affairs), ATTN: SAUS-IA-DSA-A, 102 
Army Pentagon, Washington, DC 
20310-0102 (Larry E. Ogden). 
Consideration will be given to all 
comments received within 60 days of 
the date of publication of this notice. 
FOR FURTHER INFORMATION CONTACT: To 
request more information on this 
proposed information collection or to 
obtain a copy of the proposal and 
associated collection instruments, 
please write to the above address, or call 
Department of the Army Reports 
clearance officer at (703) 614-0454. 

Title, Associated Form, and OMB 
Number: International Military Student 
Information, DD Form 2339, OMB 
Number 0702-0064. 

Needs.and Uses: The DD Form 2339 
is required in support of international 


military students who are attending 
training in the United States with the 
Military Departments as part of the 
security assistance training program. 
The DD Form 23339 is utilized in 
gathering information on the 
international student prior to his/her 
arrival in the United States in order that 
civilian and military sponsors can be 
assigned to assist the student during 
his/her training. 

Affected Public: Individual or 
households. 

Annual Burden Hours: 90. 

Number of Respondents: 3000. 

Responses Per Respondent: 1. 

Average Burden Per Response: 15. 

Frequency: On occasion. 


SUPPLEMENTARY INFORMATION: The 
International Military Student 
Information (IMSIJ) is utilized by the 
military departments and pertains only 
to non U.S. citizens who are members 
of a foreign army that have been 
designated by their government to 
attend training at a military facility. The 
IMSI is utilized by the gaining 
organization to provide background 
information on the individual in order 
that a military and civilian sponsor may 
be assigned to assist the individual 
during his/her stay in the United States. 
Gregory D. Showalter, 

Army Federal Register Liaison Officer. 

[FR Doc. 98-32517 Filed 12—7—98; 8:45 am] 
BILLING CODE 3710-08-P 


DEPARTMENT OF DEFENSE 


Department of the Army, Corps of 
Engineers 


Intent to Prepare an Environmental 
Impact Statement (EIS) for the Murrieta 
Creek Feasibility Study; Riverside 
County, CA 


AGENCY: U.S. Army Corps of Engineers 
(Corps), DoD. 


ACTION: Notice of intent. 


SUMMARY: Murrieta Creek is located in 
western Riverside County and 
encompasses a drainage area of 
approximately 220 square miles. The 
creek flows in a southeasterly direction 
and receives inflows from 
Slaughterhouse Canyon on the southern 
side and Warm Springs and Santa 
Gertrudis Creeks on the northern side. 
The feasibility study covers an eleven 
mile reach of Murrieta Creek from the 
McVicar Street bridge in Wildomar, 
downstream through the Cities of 
Murrieta and Temecula to the U.S. 
Geological Survey gaging station, just 
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north of the confluence with Temecula 
Creek. Rapid development over the past 
two decades has resulted in concerns 
over flood protection and environmental 
degradation throughout the project 
reach. In response to these and other 
concerns raised by federal, state, and 
local interests during the 1997 
Reconnaissance Study, the Corps of 
Engineers has initiated a Feasibility 
Study to determine if a feasible plan 
exists for flood control along Murrieta 
Creek with associated environmental 
restoration and recreation components. 
ADDRESSES: Commander, U.S. Army 
Corps of Engineers, Los Angeles District, 
Attn: CESPL—PD-RN, P.O. Box 532711, 
Los Angeles, California, 90053-2325. 
FOR FURTHER INFORMATION CONTACT: 

For further information contact Mr. 
David Compas, phone (213) 452-3850; 
or E-mail: dcompas@spl.usace.army.mil. 
SUPPLEMENTARY INFORMATION: 

1. Authorization: The study was 
authorized by U.S. Senate Resolution, 
dated 28 March 1996. 

2. Background: The Reconnaissance 
Study concluded that there is a Federal 
interest in flood control and watershed 
management. 

3. Proposed Action: The Feasibility 
Study is to determine if a plan can be 
formulated for flood control along 
Murrieta Creek and watershed 
management, with associated 
components for environmental - 
restoration and recreation. 

4. Alternatives: A full array of 
alternatives will be developed for 
further analyses. Preliminary 
alternatives to be considered include 
combinations of features such as 
creation of detention basins, wetland 
restoration, in-channel modifications, 
and side-slope protection. The proposed 
plan, viable project alternatives, and the 
no action plan will be carried forward 
for detailed analysis in the National 
Environmental Policy Act/California 
Environmental Quality Act 
documentation. 

5. Scoping Process: 

a. Potential impacts associated with 
the proposed action will be fully 
evaluated. Resource categories that will 
be analyzed are: biology, air quality, 
water quality, cultural resources, land 
use, geology, recreational, aesthetics, 
transportation, scoioeconomics, 
hazardous sites, and safety. 

b. The public, as well as Federal, 
State, and local agencies are encouraged 
to participate in the scoping process by 
attending the scoping meeting and/or 
submitting data, information, and 
comments identifying relevant 
environmental and scoioeconomic 
issues to be addressed in the 


environmental analysis. Useful 
information includes other 
environmental studies, published and 
unpublished data, historical photos of 
the area, alternatives that should be 
addressed in the analysis, and potential 
environmental enhancement and 
restoration opportunities that exist 
along the creek. Individuals and 
agencies may offer information or data 
relevant to the proposed study and 
provide comments by attending the 
public scoping meeting, or by mailing 
the information to Mr. David Compas 
before 10 January 1999. Requests to be 
placed on the mailing list for 
announcements and the Draft EIS/R 
should also be sent to Mr. David 
Compas. 

6. Location and time: The scoping 
meeting is scheduled on 14 January 
1999 in the Temecula City Council 
chambers, at 43200 Business Park Drive, 
Temecula, California. The meeting will 
be held between 1 and 3 p.m. 


Dated: November 30, 1998. 
John P. Carroll, 
Colonel, Corps of Engineers, District Engineer. 
[FR Doc. 98-32516 Filed 12—7-98; 8:45 am] 
BILLING CODE 3710-KF-M 


DEPARTMENT OF EDUCATION 


Notice of Proposed Information 
Collection Requests 
AGENCY: Department of Education. 


ACTION: Notice of proposed information 
collection requests. 


SUMMARY: The Acting Deputy Chief 
Information Officer, Office of the Chief 
Information Officer, invites comments 
on the proposed information collection 
requests as required by the Paperwork 
Reduction Act of 1995. 

DATES: An emergency review has been 
requested in accordance with the Act 
(44 U.S.C. Chapter 3507(j)), since public 
harm is reasonably likely to result if 
normal clearance procedures are 
followed. Approval by the Office of 
Management and Budget (OMB) has 
been requested by December 30, 1998. 
ADDRESSES: Written comments 
regarding the emergency review should 
be addressed to the Office of 
Information and Regulatory Affairs, 
Attention: Danny Werfel, Desk Officer: 
Department of Education, Office of 
Management and Budget; 725 17th 
Street, NW, Room 10235, New 
Executive Office Building, Washington, 
DC 20503. Requests for copies of the 
proposed information collection request 
should be addressed to Patrick J. 
Sherrill, Department of Education, 600 


Independence Avenue, SW, Room 5624, 
Regional Office Building 3, Washington, 
DC 20202-4651, or should be 
electronically mailed to the internet 
address Pat__Sherrill@ed.gov, or should 
be faxed to 202-708-9346. 


FOR FURTHER INFORMATION CONTACT: 
Patrick J. Sherrill (202) 708-8196. 
Individuals who use a 
telecommunications device for the deaf 
(TDD) may call the Federal Information 
Relay Service (FIRS) at 1-800-877-8339 
between 8 a.m. and 8 p.m., Eastern time, 
Monday through Friday. 


SUPPLEMENTARY INFORMATION: Section 
3506 of the Paperwork Reduction Act of 
1995 (44 U.S.C. Chapter 35) requires 
that the Director of OMB provide 
interested Federal agencies and the 
public an early opportunity to comment 
on’information collection requests. The 
Office of Management and Budget 
(OMB) may amend or waive the 
requirement for public consultation to 
the extent that public participation in 
the approval process would defeat the 
purpose of the information collection, 
violate State or Federal law, or 
substantially interfere with any agency’s 
ability to perform its statutory 
obligations. The Acting Deputy Chief 
Information Officer, Office of the Chief 
Information Officer, publishes this 
notice containing proposed information 
collection requests at the beginning of 
the Departmental review of the 
information collection. Each proposed 
information collection, grouped by 
office, contains the following: (1) Type 
of review requested, e.g., new, revision, 
extension, existing or reinstatement; (2) 
Title; (3) Summary of the collection; (4) 
Description of the need for, and 
proposed use of, the information; (5) 
Respondents and frequency of 
collection; and (6) Reporting and/or 
Recordkeeping burden. ED invites 
public comment at the address specified 
above. Copies of the requests are 
available from Patrick J. Sherrill at the 
address specified above. 


The Department of Education is 
especially interested in public comment 
addressing the following issues: (1) is 
this collection necessary to the proper 
functions of the Department; (2) will 
this information be processed and used 
in a timely manner, (3) is the estimate 
of burden accurate; (4) how might the 
Department enhance the quality, utility, 
and clarity of the information to be 
collected, and (5) how might the 
Department minimize the burden of this 
collection on respondents, including 
through the use of information 
technology. 
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Dated: December 2, 1998. 
Kent H. Hannaman, 


Leader, Information Management Group, 
Office of the Chief Information Officer. 


Office of Bilingual Education and 
Minority Languages Affairs 


Type of Review: Reinstatement. 

Title: Application for Grants Under 
Emergency Immigrant Education 
Program. 

Abstract: This application is used by 
State educational agencies to apply for 
formula grants authorized under the 
Emergency Immigrant Education Act 
(Title VI of P.L. 98-511 as amended by 
P.L. 103-382). 

Additional Information: To assist 
Local Educational Agencies (LEAs) that 
experience unexpectedly large increases 
in their student population due to 
immigration. 

Frequency: Annually. 

Affected Public: State, local or Tribal 
Gov’t, SEAs or LEAs. 

Reporting and Recordkeeping Hour 
Burden: 

Responses: 57. 
Burden Hours: 9,177. 


{FR Doc. 98-32482 Filed 12—7—98; 8:45 am] 
BILLING CODE 4000-01-P 


DEPARTMENT OF ENERGY 
[Docket Nos. EA-—194 and EA-196] 
Applications to Export Electric Energy; 


Enserch Energy Services, Inc. and 
Minnesota Power 


AGENCY: Office of Fossil Energy, DOE. 
ACTION: Notice of applications. 


SUMMARY: Enserch Energy Services, Inc. 
(EES) and Minnesota Power have 
applied for authority to transmit electric 
energy from the United States to Canada 
pursuant to section 202(e) of the Federal 
Power Act. 

DATES: Comments, protests or requests 
to intervene must be submitted on or 
before January 7, 1999. 

ADDRESSES: Comments, protests or 
requests to intervene should be 
addressed as follows: Office of Coal & 
Power Im/Ex (FE-27), Office of Fossil 
Energy, U.S. Department of Energy, 
1000 Independence Avenue, SW, 
Washington, DC 20585-0350 (FAX 202- 
287-5736). 

FOR FURTHER INFORMATION CONTACT: 
Ellen Russell (Program Office), 202- 
586-9624, or Michael Skinker (Program 
Attorney), 202-586-6667. 
SUPPLEMENTARY INFORMATION: Exports of 
electricity from the United States toa ~ 
foreign country are regulated and 


require authorization under section 
202(e) of the Federal Power Act (FPA) 
(16 U.S.C. 824a(e)). 

The Office of Fossil Energy (FE) of the 
Department of Energy (DOE) has 
received applications from the following 
companies for authorization to export 
electric energy to Canada: 


Docket 
No. 


Application 


Application date 


Enserch Energy Serv- 
|) 

Minnesota Power, 


10/13/98 | EA-194 


11/18/98 |} EA-196 


In Docket No. EA—194, EES proposes 
to transmit electric energy from the 
United States to Canada that it 
purchases from electric utilities and 
Federal power marketing agencies. EES 
is a wholly-owned subsidiary of Enserch 
Corporation. Texas Utilities Company, a 
holding company, owns all of the 
outstanding stock of the Enserch 
Corporation. EES is a power marketing 
company which does not own or control 
any facilities for the generation or 
transmission of electricity, nor does it 
have a franchised service area. 

In Docket No. EA-196, Minnesota 
Power, a generation and transmission- 
owning public utility with its service 
territory in northern Minnesota, 
proposes to export electric energy to 
Canada that it purchases from other 
electric utilities, Federal power 
marketing agencies, and other entities 
authorized to sell power for resale. 

Each of the above exporters proposes 
to arrange for the delivery of electric 
energy to Canada over transmission 
facilities owned by Basin Electric Power 
Cooperative, Bonneville Power 
Administration, Citizens Utilities, 
Detroit Edison Company, Eastern Maine 
Electric Cooperative, Joint Owners of 
the Highgate Project, Long Sault 
Incorporated, Maine Electric Power 
Company, Maine Public Service 
Company, Minnesota Power, Inc., 
Minnkota Power Cooperative, New York 
Power Authority, Niagara Mohawk 
Power Corporation, Northern States 
Power and Vermont Electric 
Transmission Company. 

The construction of each of the 
international transmission facilities to 
be utilized by these applicants, as more 
fully described in the applications, has 
previously been authorized by a 
Presidential permit issued pursuant to 
Executive Order 10485, as amended. 


Procedural Matters 


Any person desiring to become a 
party to this proceeding or to be heard 
by filing comments or protest to this 
application should file a petition to 


intervene, comment or protest at the 
address provided above in accordance 
with §§ 385.211 or 385.214 of the 
FERC’s Rules of Practice and Procedures 
(18 CFR 385,211, 385.214). Fifteen 
copies of each petition and protest 
should be filed with the DOE on or 
before the date listed above. 


Comments on the EES application to 
export electric energy to Canada should 
be clearly marked with Docket EA—194. 
Additional copies are to be filed directly 
with Thomas W. Pounds, Vice 
President—Legal Affairs, and Ms. Janet 
Dixon, Senior Attorney, Legal 
Department, Enserch Energy Services, 
Inc., 1301 Fannin, Suite 2300, Houston, 
TX 77002. 


Comments on Minnesota Power’s 
application to transmit electric energy to 
Canada should be marked with Docket 
EA-196. Additional copies are to be 
filed directly with Steven W. Tyacke, 
Esq., Minnesota Power, Inc., 30 West 
Superior Street, Duluth, MN 55802. 


A final decision will be made on these 
applications after the environmental 
impacts have been evaluated pursuant 
to the National Environmental Policy 
Act of 1969, and a determination is 
made by the DOE that the proposed 
actions will not adversely impact on the 
reliability of the U.S. electric power 
supply system. 

Copies of these applications will be 
made available, upon request, for public 
inspection and copying at the address 
provided above or by accessing the 
Fossil Energy Home Page at http:// 
www.fe.doe.gov. Upon reaching the 
Fossil Energy Home page, select 
“Regulatory” and then “Electricity” and 
“News” from the options menus. 

Issued in Washington, D.C., on December 
2, 1998. 

Anthony J. Como, 

Manager, Electric Power Regulation, Office 
of Coal & Power Im/Ex, Office of Coal & 
Power Systems, Office of Fossil Energy. 

[FR Doc. 98-32554 Filed 12—7-98; 8:45 am] 
BILLING CODE 6450-01-P 


DEPARTMENT OF ENERGY 


Environmental Management Site- 
Specific Advisory Board, Nevada Test 
Site 

AGENCY: Department of Energy. 

ACTION: Notice of open meeting. 


SUMMARY: Pursuant to the provisions of 
the Federal Advisory Committee Act 
(Public Law 92-463, 86 Stat. 770) notice 
is hereby given of the following 
Advisory Committee meeting: 


= 
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Environmental Management Site- 
Specific Advisory Board (EM SSAB), 
Nevada Test Site 

DATES: Wednesday, January 6, 1999: 

5:30 p.m.—9:00 p.m. 

ADDRESSES: U.S. Department of Energy, 

Nevada Support Facility, Great Basin 

Room, 232 Energy Way, North Las 

Vegas, Nevada. 

FOR FURTHER INFORMATION CONTACT: 

Kevin Rohrer, U.S. Department of 

Energy, Office of Environmental 

Management, P.O. Box 98518, Las 

Vegas, Nevada 89193-8513, phone: 

702-295-0197. 

SUPPLEMENTARY INFORMATION: 

Purpose of the Board: The purpose of 
the Advisory Board is to make 
recommendations to DOE and its 
regulators in the areas of environmental 
restoration, waste management, and 
related activities. 


Tentative Agenda 


5:30 p.m.—Call to Order 

5:40 p.m.—Presentations 

7:00 p.m.—Public Comments/Questions 
7:30 p.m.—Break 

7:45 p.m.—Review Action Items 

8:00 p.m.—Approve Meeting Minutes 
8:10 p.m.—Committee Reports 

8:45 p.m.—Public Comment 

9:00 p.m.—Adjourn 

Copies of the final agenda will be 
available at the meeting. 

Public Participation: The meeting is 
open to the public. Written statements 
may be filed with the Committee either 
before or after the meeting. Individuals 
who wish to make oral statements 
pertaining to agenda items should 
contact Kevin Rohrer, at the telephone 
number listed above. Requests must be 
received 5 days prior to the meeting and 
reasonable provision will be made to 
include the presentation in the agenda. 
The Designated Federal Officer is 
empowered to conduct the meeting in a 
fashion that will facilitate the orderly 
conduct of business. 

Minutes: The minutes of this meeting 
will be available for public review and 
copying at the Freedom of Information 
Public Reading Room, 1E-190, Forrestal 
Building, 1000 Independence Avenue, 
SW, Washington, DC 20585, between 
9:00 a.m. and 4 p.m., Monday-Friday, 
except Federal holidays. Minutes will 
also be available by writing to Kevin 
Rohrer at the address listed above. 

Issued at Washington, DC, on December 2, 
1998. 

Rachel M. Samuel, 

Deputy Advisory Committee Management 
Officer. 

{FR Doc. 98-32551 Filed 12-7-98; 8:45 am] 
BILLING CODE 6450-01-P 


DEPARTMENT OF ENERGY 


Environmental Management Site- 
Specific Advisory Board, Paducah 


AGENCY: Department of Energy. 
ACTION: Notice of open meeting. 


SUMMARY: Pursuant to the provisions of 
the Federal Advisory Committee Act 
(Public Law 92—463, 86 Stat. 770) notice 
is hereby given of the following 
Advisory Committee meeting: 
Environmental Management Site- 

Specific Advisory Board (EM SSAB), 

Paducah Gaseous Diffusion Plant. 
DATES: Thursday, January 21, 1999: 5:30 
p-m.—10:00 p.m. 

ADDRESSES: Paducah Information Age 
Park Resource Center, 2000 McCracken 
Boulevard, Paducah, Kentucky. 

FOR FURTHER INFORMATION CONTACT: John 
D. Sheppard, Site-Specific Advisory 
Board Coordinator, Department of 
Energy Paducah Site Office, Post Office 
Box 1410, MS—103, Paducah, Kentucky 
42001, (502) 441-6804. 

SUPPLEMENTARY INFORMATION: 

Purpose of the Board: The purpose of 
the Board is to make recommendations 
to DOE and its regulators in the areas of 
environmental restoration, waste 
management, and related activities. 


Tentative Agenda 


5:30 p.m.—Call to Order 

5:45 p.m.—Approve Meeting Minutes 
6:00 p.m.—Public Comment/Questions 
6:30 p.m.—Presentations 

7:30 p.m.—Break 

7:45 p.m.—Presentations 

9:00 p.m.—Public Comment 

9:30 p.m.—Administrative Issues 
10:00 p.m.—Adjourn 

Copies of the final agenda will be 
available at the meeting. 

Public Participation: The meeting is 
open to the public. Written statements 
may be filed with the Committee either 
before or after the meeting. Individuals 
who wish to make oral statements 
pertaining to agenda items should 
contact John D. Sheppard at the address 
or telephone number listed above. 
Requests must be received 5 days prior 
to the meeting and reasonable provision 
will be made to include the presentation 
in the agenda. The Designated Federal 
Officer is empowered to conduct the 
meeting in a fashion that will facilitate 
the orderly conduct of business. Each 
individual wishing to make public 
comment will be provided a maximum 
of 5 minutes to present their comments 
as the first item on the meeting agenda. 

Minutes: The minutes of this meeting. 
will be available for public review and 
copying at the Freedom of Information 


Public Reading Room, 1E-190, Forrestal 
Building, 1000 Independence Avenue, 
SW, Washington, DC 20585 between 
9:00 a.m. and 4 p.m., Monday-Friday, 
except Federal holidays. Minutes will 
also be available at the Department of 
Energy’s Environmental Information 
and Reading Room at 175 Freedom 
Boulevard, Highway 60, Kevil, 
Kentucky between 8:00 a.m. and 5:00 
p-m. on Monday through Friday, or by 
writing to John D. Sheppard, 
Department of Energy Paducah Site 
Office, Post Office Box 1410, MS—103, 
Paducah, Kentucky 42001, or by calling 
him at (502) 441-6804. 

Issued at Washington, DC on December 2, 
1998. 
Rachel M. Samuel, 
Deputy Advisory Committee Management 
Officer. 
[FR Doc. 98-32552 Filed 127-98; 8:45 am] 
BILLING CODE 6450-01-P 


DEPARTMENT OF ENERGY 


National Electric and Magnetic Fields 
Advisory Committee 


AGENCY: Department of Energy. 
ACTION: Notice of open meeting. 


SUMMARY: Pursuant to the provisions of 
the Federal Advisory Committee Act 
(Pub. L. No. 92-463, 86 Stat. 770), 
notice is hereby given of a meeting of 
the National Electric and Magnetic 
Fields Advisory Committee. 

DATES: Monday, December 14, 1998: 
8:30 a.m.—5:00 p.m. 


ADDRESSES: Crowne Plaza Hotel, 14th & 
K Street, N.W., Washington, DC 20005. 
FOR FURTHER INFORMATION CONTACT: Dr. 
Imre Gyuk, EMF Program Manager, EE— 
14, 1000 Independence Avenue, S.W., 
Washington, D.C. 20585, (202) 586— 
1482. 

SUPPLEMENTARY INFORMATION: 

Purpose of the Committee: The 
National Electric and Magnetic Fields 
Advisory Committee (NEMFAC) advises 
the Department of Energy and the 
National Institute of Environmental 
Health Sciences (NIEHS) on the design 
and implementation of a five-year, 
National Electric and Magnetic Fields 
(EMF) Research and Public Information 
Dissemination (RAPID) Program. The 
Secretary of Energy, pursuant to Section 
2118 of the Energy Policy Act of 1992, 
Pub. L. No.102—486, has overall 
responsibility for establishing the 
national program which includes health 
effects research, development of 
technologies to assess and manage 
exposures, and dissemination of 
information. 
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Tentative Agenda 
Monday, December 14, 1998 


8:30 a.m.—Welcome and opening 
remarks 


9:00 a.m.—Letter of advice to Director of 
NIEHS 


10:00 a.m.—Break 


10:30 a.m.—Advice for Interagency 
Committee final report 


11:30 a.m.—Discontinuation of DOE 
EMF program 
12:60 noon—Lunch 


1:30 p.m.—Accomplishments of RAPID 
program 
3:00 p.m.—Break 


3:30 p.m.—Concern for future EMF 
research in the U.S. 


4:00 p.m.—Open time for public 
comments 
5:00 p.m.—Adjourn 

A final agenda will be available at the 
meeting. 

Public Participation: The meeting is 
open to the public. Written statements 
may be filed with the Committee either 
before or after the meeting. Members of 
the public who wish to make oral 
statements pertaining to agenda items 
should contact Dr. Gyuk at the address 
or telephone number listed above. 
Requests must be received 5 days prior — 
to the meeting and reasonable provision 
will be made to include the presentation 
on the agenda. Depending on the 
number of requests, comments may be 
limited to five minutes. The Designated 
Federal Officer is empowered to 
conduct the meeting in a fashion that 
will facilitate the orderly conduct of 
business. This notice is being published 
less than 15 days before the date of the 
meeting due to the Thanksgiving 
holiday. 


Transcript and Minutes: A transcript 
and minutes of this meeting will be 
available for public review and copying 
at the Freedom of Information Public 
Reading Room, 1E-190, Forrestal 
Building, 1000 Independence Avenue, 
S.W., Washington, D.C. 20585, between 
9:00 a.m. and 4:00 p.m., Monday 
through Friday, except Federal holidays. 
Copies of the minutes will also be 
available by request. 


Issued at Washington, D.C., on December 3, 
1998. 
Rachel M. Samuel, 


Deputy Advisory Committee Management 
Officer. 

[FR Doc. 98-32553 Filed 12-7—-98; 8:45 am] 
BILLING CODE 6450-01-> 


DEPARTMENT OF ENERGY 


Federal Energy Regulatory 
Commission 


[Docket No. CP99-87-000) 


Southern Natural Gas Company; 
Notice of Application to Abandon 


December 2, 1998. 

Take notice that on November 24, 
1998, Southern Natural Gas Company 
(Southern), P.O. Box 2563, Birmingham, 
Alabama, 35202-2563, filed pursuant to 
Section 7(b) of the Natural Gas Act, for 
authority to abandon by removal, two 
compressor units and related facilities 
comprising Southern’s Pugh 
Compressor Station, in Noxubee 
County, Mississippi, all as more fully 
described in the application on file with 
the Commission and open to public 
inspection. 

The Pugh Compressor Station is 
located at the Pugh interconnect, where 
Southern’s 24-inch North Main Line 
crosses Tennessee’s 30-inch Delta- 
Portland Line. Southern and Tennessee 
have abandoned the exchange 
agreement which made the compressor 
station necessary. Southern will either 
dispose of the compressor units for 
salvage or place the units in inventory 
for future use. 

Any person desiring to be heard or 
make any protest with reference to said 
application should on or before 
December 23, 1998, file with the Federal 
Energy Regulatory Commission, 888 
First Street, N.E., Washington D.C. 
20426, a motion to intervene or a protest 
in accordance with the requirements of 
the Commission’s Rules of Practice and 
Procedure (18 CFR 385.214 or 385.211) 
and the regulations under the Natural 
Gas Act (18 CFR 157.10). All protests 
filed with the Commission will be 
considered by it in determining the 
appropriate action to be taken but will 
not serve to make the Protesters parties 
to the proceeding. Any person wishing 
to become a party to a proceeding or to 
participate as a party in any hearing 
therein must file a motion to intervene 
in accordance with the Commission’s 
Rule’s. 

Take further notice that, pursuant to 
the authority contained in and subject to 
the jurisdiction conferred upon the 
Federal Energy Regulatory Commission 
by Sections 7 and 15 of the Natural Gas 
Act and the Commission’s Rules of 
Practice and Procedure, a hearing will 
be held without further notice before the 
Commission or its designee on this 
application if no motion to intervene is 
filed within the time required, or if the 
Commission on its own review of the 
matter finds that permission and 


approval of the proposed abandonment 
are required by the public convenience 
and necessity. If a motion for leave to 
intervene is timely filed, or ifthe 
Commission on its own motion believes 
that a formal hearing is required, further 
notice of such hearing will be duly 
given. 

Under the procedure herein provided 
for, unless otherwise advised, it will be 
unnecessary for Southern to appear or 
be represented at the hearing. 

Linwood A. Watson, Jr., 

Acting Secretary. 

[FR Doc. 98-32476 Filed 12—7-98; 8:45 am] 
BILLING CODE 6717-01-M 


DEPARTMENT OF ENERGY 


Federal Energy Regulatory 
Commission 


[Docket No. ER85-477-010, et al.] 


Southwestern Public Service 
Company, et al. Electric Rate and 
Corporate Regulation Filings 


December 1, 1998. 


Take notice that the following filings 
have been made with the Commission: 


1. Southwestern Public Service 
Company 


[Docket No. ER85—477-010] 


Take notice that on November 24, 
1998, Southwestern Public Service 
Company (SPS or Southwestern) and 
Lyntegar Electric Cooperative, Inc. 
(Lyntegar) filed a Joint Offer of 
Settlement in the above-noted 
Commission dockets. The Joint Offer of 
Settlement resolves all issues between 
the parties in the case. 


Comment date: December 21, 1998, in 
accordance with Standard Paragraph E 
at the end of this notice. 


2. K Power Company, Fina Energy 
Services Company, Keystone Energy 
Services, Inc., Mid-Power Service Corp. 


[Docket Nos. ER95—792—012, ER95—792-013, 
ER97-—2413-006, ER97—3053—004, and ER97— 
4257-007] 


Take notice that on November 23, 
1998, the above-mentioned power 
marketers filed quarterly reports with 
the Commission in the above-mentioned 
proceedings for information only. These 
filings are available for public 
inspection and copying in the Public 
Reference Room or on the internet 
under Records Information Management 
System (RIMS) for viewing an 
downloading. 
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3. USGen New England, Inc. 
[Docket No. ER98-6—005] 


Take notice that on November 24, 
1998, the above-mentioned power 
marketer filed a quarterly report with 
the Commission in the above-mentioned 
proceeding for information only. This 
filing is available for public inspection 
and copying in the Public Reference 
Room or on the internet under Records 
Information Management System 
(RIMS) for viewing and downloading. 


4. Northern Indiana Public Service 
Company 


[Docket No. ER98—1632-001] 


Take notice that on November 24, 
1998, Northern Indiana Public Service 
Company filed its refund report in the 
above-captioned case. 


Copies of this filing have been sent to 
the Indiana Utility Regulatory 
Commission, and to the Indiana Office 
of Utility Consumer Counsel and all 
persons on the service list in this 
proceeding. 


Comment date: December 21, 1998, in 
accordance with Standard Paragraph E 
at the end of this notice. 


5. PowerSource Corp. 
[Docket No. ER98-3052-000] 


Take notice that on November 20, 
1998, the above-mentioned power 
marketer filed a quarterly report with 
the Commission in the above-mentioned 
proceeding for information only. This 
filing is available for public inspection 
and copying in the Public Reference 

_Room or on the internet under Records 
Information Management System 
(RIMS) for viewing and downloading. 


6. The Dayton Power and Light 
Company 


[Docket No. ER99-695-—000] 


Take notice that on November 25, 
1998, The Dayton Power and Light 
Company (Dayton), tendered for filing a 
service agreement for Non-Firm 
Transmission Service establishing 
Statoil Energy Trading, Inc., as 
customers under the terms of Dayton’s 
Open Access Transmission Tariff. 


Dayton requests an effective date of 
one day subsequent to this filing for the 
service agreements. Accordingly, 
Dayton requests waiver of the 
Commission’s notice requirements. 


Copies of this filing were served upon 
Statoil Energy Trading, Inc., and the 
Public Utilities Commission of Ohio. 

Comment date: December 15, 1998, in 


accordance with Standard Paragraph E 
at the end of this notice. 


7. Consolidated: Edison Company of 
New York, Inc. 


[Docket No. ER99-696-000] 

Take notice that on November 25, 
1998, Consolidated Edison Company of 
New York, Inc. (Con Edison) tendered 
for filing a service agreement to provide 
non-firm transmission service pursuant 
to its Open Access Transmission Tariff 
to Strategic Energy, Ltd. (SE). 

Con Edison states that a copy of this 
filing has been served by mail upon SE. 

Comment date: December 21, 1998, in 
accordance with Standard Paragraph E 
at the end of this notice. 


8. Consolidated Edison Company of 
New York, Inc. 


[Docket No. ER99-697—-000} 

Take notice that on November 25, 
1998, Consolidated Edison Company of 
New York, Inc. (Con Edison) tendered 
for filing a service agreement to provide 
firm transmission service pursuant to its 
Open Access Transmission Tariff to the 
New York Power Authority (NYPA). 

Con Edison states that a copy of this 
filing has been served by mail upon 
NYPA. 

Comment date: December 21, 1998, in 
accordance with Standard Paragraph E 
at the end of this notice. 


9. American Electric Power Service 
Corporation 


[Docket No. ER99-698-000] 

Take notice that on November 25, 
1998, the American Electric Power 
Service Corporation (AEPSC), tendered 
for filing service agreements and notices 
of assignment under the Wholesale 
Market Tariff of the AEP Operating 
Companies (Power Sales Tariff). The 
Power Sales Tariff was accepted for 
filing effective October 10, 1997 and has 
been designated AEP Operating 
Companies’ FERC Electric Tariff 
Original Volume No. 5. 

A copy of the filing was served upon 
the parties and the State Utility 
Regulatory Commissions of Indiana, 
Kentucky, Michigan, Ohio, Tennessee, 
Virginia and West Virginia. 

Comment date: December 21, 1998, in 
accordance with Standard Paragraph E 
at the end of this notice. 


10. Niagara Mohawk Power 
Corporation 


[Docket No. ER99-699-000] 

Take notice that on November 25, 
1998, Niagara Mohawk Power 
Corporation (Niagara Mohawk) tendered 
for filing with the Federal Energy 
Regulatory Commission an executed, 
amended Transmission Service 
Agreement between NMPC and the 
Power Authority of the State of New 


> 


York (NYPA) to permit NYPA to deliver 
power and energy from NYPA’s 
Fitzpatrick Plant, Bid Process Suppliers 
and Substitute Suppliers to the points 
where NMPC’s transmission system 
connects to its retail distribution system 
west of NMPC’s constrained Central- 
East Interface. This Transmission 
Service Agreement specifies that NYPA 
has signed on to and has agreed to the 
terms and conditions of NMPC’s Open 
Access Transmission Tariff as filed in 
Docket No. OA96-—194—000. 

NMPC requests an effective date of 
November 1, 1998. 

NMPC has served copies of the filing 
upon New York Public Service 
Commission and NYPA. 

Comment date: December 21, 1998, in 
accordance with Standard Paragraph E 
at the end of this notice. 


11. Washington Water Power Company 
[Docket No. ER99—700—000] 


Take notice that on November 25, 
1998, Washington Water Power, 
tendered for filing with the Federal 
Energy Regulatory Commission 
pursuant to 18 CFR Section 35.13, 
executed Service Agreements under 
WWP’s FERC Electric Tariff First 
Revised Volume No. 9, with NorAm 
Energy Services, Inc., which replaces an 
unexecuted service agreement 
previously filed with the Commission 
under Docket No. ER98-4693-000, SA 
No. 187 effective August 30, 1998 and 
with Los Angeles Department of Water 
& Power, which replaces an unexecuted 
service agreement previously filed with 


. the Commission under Docket No. 


ER98—4554—-000 SA No. 173 effective 
September 1, 1998. 

Comment date: December 15, 1998, in 
accordance with Standard Paragraph E 
at the end of this notice. 


12. Niagara Mohawk Power 
Corporation 


{Docket No. ER99—701-—000] 


Take notice that on November 25, 
1998, Niagara Mohawk Power 
Corporation (NMPC), tendered for filing 
with the Federal Energy Regulatory 
Commission an executed, amended 
Transmission Service Agreement 
between NMPC and the Power 
Authority of the State of New York 
(NYPA) to permit NYPA to deliver 
power and energy from NYPA’s 
FitzPatrick Plant, Bid Process Suppliers 
and Substitute Suppliers to the points 
where NMPC’s transmission system 
conntcts to its retail distribution system 
East of NMPC’s constrained Central-East 
Interface. This Transmission Service 
Agreement specifies that NYPA has 
signed on to and has agreed to the terms 
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and conditions of NMPC’s Open Access 
Transmission Tariff as filed in Docket 
No. OA96-—194—000. 

NMPC requests an effective date of 
November 1, 1998. NMPC has requested 
waiver of the notice requirements for 
good cause shown. 

NMPC has served copies of the filing 
upon New York Public Service 
Commission and NYPA. 

Comment date: December 15, 1998, in 
accordance with Standard Paragraph E 
at the end of this notice. 


13. Washington Water Power Company 
[Docket No. ER99—702-000] 


Take notice that on November 25, 
1998, Washington Water Power, 
tendered for filing with the Federal 
Energy Reguiatory Commission 
pursuant to 18 CFR Section 35.13, an 
executed Service Agreement and 
Certificate of Concurrence under WWP’s 
FERC Electric Tariff First Revised 
Volume No. 9, with Puget Sound 
Energy, which replaces an unexecuted 
service agreement previously filed with 
the Commission under Docket No. 
ER97—1252-000 SA No. 52, effective 
December 15, 1996. 

Comment date: December 15, 1998, in 
accordance with Standard Paragraph E 
at the end of this notice. 


14. The Dayton Power and Light 
Company 


[Docket No. ER99—703-000] 


Take notice that on November 25, 
1998, The Dayton Power and Light 
Company (Dayton), tendered filing 
service agreements establishing Statoil 
Energy Trading, Inc., as customers 
under the terms of Dayton’s Open 
Access Transmission Tariff. 

Dayton requests an effective date of 
one day subsequent to this filing for the 
service agreements. Accordingly, 
Dayton requests waiver of the 
Commission’s notice requirements. 

Copies of this filing were served upon 
Statoil Energy Trading, Inc., and the 
Public Utilities Commission of Ohio. 

Comment date: December 15, 1998, in 
accordance with Standard Paragraph E 
at the end of this notice. 


15. California Independent System 
Operator Corporation 


[Docket No. ER99—704—000] 


Take notice that on November 25, 
1998, the California Independent 
System Operator Corporation (ISO), 
tendered for filing a Meter Service 
Agreement for Scheduling Coordinators 
between the ISO and the City of Azusa 
(Azusa) for acceptance by the 
Commission. 


The ISO states that this filing has been 
served on Azusa and the California 
Public Utilities Commission. 

Comment date: December 15, 1998, in 
accordance with Standard Paragraph E 
at the end of this notice. 


16. Golden Spread Electric Cooperative, 
Inc. 


{Docket No. ER99—705-000] 


Take notice that on November 25, 
1998, Golden Spread Electric 
Cooperative, Inc. (Golden Spread), 
tendered for filing with the Federal 
Energy Regulatory Commission a 
petition for authority to sell power at 
market-based rates and for certain 
waivers pursuant to Section 35.12 of the 
Commission’s Regulations. 

Copies of this filing were served upon 
Southwestern Public Service Company 
and the Public Utility Commission of 
Texas. 

Comment date: December 15, 1998, in 
accordance with Standard Paragraph E 
at the end of this notice. 


17. Cinergy Services, Inc. 


[Docket No. ER99—706-000] 


Take notice that on November 25, 
1998, Cinergy Services, Inc. (Cinergy), 
tendered for filing a service agreement 
under Cinergy’s Open Access 
Transmission Service Tariff (the Tariff) 
entered into between Cinergy and 
Ameren Services Company (Ameren). 


Cinergy and Ameren are requesting an 
effective date of November 15, 1998. 


Comment date: December 15, 1998, in 
accordance with Standard Paragraph E 
at the end of this notice. 


18. Maine Public Service Company 


[Docket No. ER99—707-000) 


Take notice that on November 25, 
1998, Maine Public Service Company 
tendered for filing a Power Sales 
Agreement for full requirements 
wholesale power with Houlton Water 
Company. 

Comment date: December 15, 1998, in 
accordance with Standard Paragraph E 
at the end of this notice. 


19. Maine Public Service Company 


[Docket No. ER99—708-000] 


Take notice that on November 25, 
1998, Maine Public Service Company 
tendered for filing Amendments to 
Agreements for full requirements 
wholesale power with both Van Buren 
Light and Power Company, and with 
Eastern Maine Electric Cooperative, Inc. 

In order to allow transactions under 
these lower rate, MPS requests that the 
amendments become effective as of 
February 1, 1999. 


Comment date: December 15, 1998, in 
accordance with Standard Paragraph E 
at the end of this notice. 


20. New England Power Pool 


[Docket No. ER99—-709-000] 

Take notice that on November 25, 
1998, the New England Power Pool 
Executive Committee filed for 
acceptance a signature page to the New 
England Power Pool (NEPOOL), 
Agreement dated September 1, 1971, as 
amended, signed by Energy New 
England LLC (Energy New England). 
The NEPOOL Agreement has been 
designated NEPOOL FPC No. 2. 

The Executive Committee states that 
the Commission’s acceptance of Energy 
New England’s signature page would 
permit NEPOOL to expand its 
membership to include Energy New 
England. NEPOOL further states that the 
filed signature page does not change the 
NEPOOL Agreement in any manner, 
other than to make Energy New England 
a member in NEPOOL. 

NEPOOL requests an effective date of 
December 1, 1998, for commencement 
of participation in NEPOOL by Energy 
New England. 

Comment date: December 15, 1998, in 
accordance with Standard Paragraph E 
at the end of this notice. 


21. New England Power Pool 


[Docket No. ER99—710—000] 

Take notice that on November 25, 
1998, the New England Power Pool 
Executive Committee filed for 
acceptance a signature page to the New 
England Power Pool (NEPOOL), 
Agreement dated September 1, 1971, as 
amended, signed by Horizon Energy 
Corporation d/b/a Exelon Energy 
(Exelon Energy). The NEPOOL 
Agreement has been designated 
NEPOOL FPC No. 2. 

The Executive Committee states that 
the Commission’s acceptance of Exelon 
Energy’s signature page would permit 
NEPOOL to expand its membership to 
include Exelon Energy. NEPOOL further 
states that the filed signature page does 
not change the NEPOOL Agreement in 
any manner, other than to make Exelon 
Energy a member in NEPOOL. 

NEPOOL requests an effective date of 
January 1, 1999, for commencement of 
participation in NEPOOL by Exelon 
Energy. 

Comment date: December 15, 1998, in 
accordance with Standard Paragraph E 
at the end of this notice. 


22. Duquesne Light Company 


[Docket No. ER99—711-000] 


Take notice that on November 25, 
1998, Duquesne Light Company (DLC), 
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tendered filing a Service Agreement for 
Retail Network Integration Transmission 
Service and a Network Operating 
Agreement for Retail Network 
Integration Transmission Service dated 
November 23, 1998, with FPL Energy 
Services, Inc., under DLC’s Open Access 
Transmission Tariff (Tariff). The Service 
Agreement and Network Operating 
Agreement adds FPL Energy Services, 
Inc., as a customer under the Tariff. 

DLC requests an effective date of 
January 1, 1999, for the Service 
Agreement. 

Comment date: December 15, 1998, in 
accordance with Standard Paragraph E 
at the end of this notice. 


23. Duquesne Light Company 
[Docket No. ER99—712-—000] 


Take notice that on November 25, 
1998, Duquesne Light Company (DLC), 
filed a Service Agreement for Retail 
Network Integration Transmission 
Service and a Network Operating 
Agreement for Retail Network 
Integration Transmission Service dated 
November 23, 1998, with PP&L 
EnergyPlus Company under DLC’s Open 
Access Transmission Tariff (Tariff). The 
Service Agreement and Network 
Operating Agreement adds PP&L 
EnergyPlus Company as a customer 
under the Tariff. 

DLC requests an effective date of 
January 1, 1999, for the Service 
Agreement. 

Comment date: December 15, 1998, in 
accordance with Standard Paragraph E 
at the end of this notice. 


24. New England Power Pool 
{Docket No. ER99—713-000] 


Take notice that on November 25, 
1998, the New England Power Pool 
Executive Committee filed for 
acceptance a signature page to the New 
England Power Pool (NEPOOL) 
Agreement dated September 1, 1971, as 
amended, signed by Columbia Energy 
Power Marketing Corporation (Columbia 
Energy). The NEPOOL Agreement has 
been designated NEPOOL FPC No. 2. 

The Executive Committee states that 
the Commission’s acceptance of 
Columbia Energy’s signature page 
would permit NEPOOL to expand its 
membership to include Columbia 
Energy. NEPOOL further states that the 
filed signature page does not change the 
NEPOOL Agreement in any manner, 
other than to make Columbia Energy a 
member in NEPOOL. 

NEPOOL requests an effective date of 
December 1, 1998, for commencement 
of participation in NEPOOL by 
Columbia Energy. 


Comment date: December 15, 1998, in 
accordance with Standard Paragraph E 
at the end of this notice. 


25. California Independent System 
Operator Corporation 


[Docket No. ER99—714-000] 

Take notice that on November 25, 
1998, the California Independent 
System Operator Corporation (ISO), 
tendered for filing a Meter Service 
Agreement for Scheduling Coordinators 
between the ISO and the City of 
Banning (Banning) for acceptance by the 
Commission. 

The ISO states that this filing has been 
served on Banning and the California 
Public Utilities Commission. 

The ISO is requesting a waiver of the 
60-day prior notice requirement to allow 
the Meter Service Agreement to be made 
effective as of October 27, 1998. 

Comment date: December 15, 1998, in 
accordance with Standard Paragraph E 
at the end of this notice. 


26. California Independent System 
Operator Corporation 


[Docket No. ER99—715-000] 

Take notice that on November 25, 
1998, the California Independent 
System Operator Corporation (ISO), 
tendered for filing a Scheduling 
Coordinator Agreement between the ISO 
and the City of Banning (Banning) for 
acceptance by the Commission. 

The ISO states that this filing has been 
served on Banning and the California 
Public Utilities Commission. 

The ISO is requesting a waiver of the 
60-day prior notice requirement to allow 
the Scheduling Coordinator Agreement 
to be made effective as of October 27, 
1998. 

Comment date: December 15, 1998, in 
accordance with Standard Paragraph E 
at the end of this notice. 


27. California Independent System 
Operator Corporation 


[Docket No. ER99—716-000) 

Take notice that on November 25, 
1998, the California Independent 
System Operator Corporation (ISO), 
tendered for filing a Scheduling 
Coordinator Agreement between the ISO 
and the City of Azusa (Azusa) for 
acceptance by the Commission. 

The ISO states that this filing has been 
served on Azusa and the California 
Public Utilities Commission. 

The ISO is requesting a waiver of the 
60-day prior notice requirement to allow 
the Scheduling Coordinator Agreement 
to be made effective as of October 27, 
1998. 

Comment date: December 15, 1998, in 
accordance with Standard Paragraph E 
at the end of this notice. 


28. Maine Electric Power Company 
[Docket No. ER99—717-000] 


Take notice that on November 25, 
1998, Maine Electric Power Company 
(MEPCO), tendered for filing a service 
agreement for Non-Firm Point-to-Point 
Transmission Service entered into with 
HQ Energy Services (U.S.) Inc. Service 
will be provided pursuant to MEPCO’s 
Open Access Transmission Tariff, 
designated rate schedule MEPCO— 
FERC Electric Tariff, Original Volume 
No. 1, as supplemented. 


Comment date: December 15, 1998, in 
accordance with Standard Paragraph E 
at the end of this notice. 


29. New England Power Company 
[Docket No. ER99-718—-000] 


Take notice that on November 25, 
1998, New England Power Company 
(NEP), tendered for filing a Firm Local 
Generation Delivery Service Agreement 
with Tiverton Power Associates Limited 
Partnership. 

Comment date: December 15, 1998, in 
accordance with Standard Paragraph E 
at the end of this notice. 


30. Cinergy Services, Inc. 
[Docket No. ER99—720—000} 


Take notice that on November 25, 
1998, Cinergy Services, Inc. (Cinergy), 
tendered for filing a service agreement 
under Cinergy’s Open Access 
Transmission Service Tariff (the Tariff) 
entered into between Cinergy and 
Ameren Services Company (Ameren). 

Cinergy and Ameren are requesting an 
effective date of November 15, 1998. 

Comment date: December 15, 1998, in 
accordance with Standard Paragraph E 
at the end of this notice. 


31. Shared Energy, Inc. 
[Docket No. ER99—721-000] 


Take notice that on November 25, 
1998, Shared Energy, Inc. (Shared 
Energy), petitioned the Commission for 
acceptance of Shared Energy’s Schedule 
FERC No. 1; the granting of certain 
blanket approvals, including the 
authority to sell electricity at market 
based rates; and the waiver of certain 
Commission Regulations. 


Shared Energy intends to engage in 
wholesale electric power and energy 
purchases and sales as a marketer. 
Shared Energy is not in the business of 
generating or transmitting electric 
power. Shared Energy is not affiliated 
with any other company. 

Comment date: December 15, 1998, in 
accordance with Standard Paragraph E 
at the end of this notice. 
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32. Wisconsin Public Service 
Corporation, Upper Peninsula Power 
Company,WPS Power Development, 
Inc., WPS Energy Services, Inc., and 
Mid-American Power LLC 


[Docket No. ER99—722-000] 

Take notice that on November 25, 
1998, Wisconsin Public Service 
Corporation, WPS Power Development, 
Inc., WPS Energy Services, Inc., and 
Mid-American Power LLC filed 
revisions to their Codes of Conduct and 
Statements of Policy that were adopted 
in conjunction with their receipt of 
market-based rate authority; and 
Wisconsin Public Service and Upper 
Peninsula Power Company filed a 
supplement to their Coordination and 
Allocation Agreement. The filings 
reflect Upper Peninsula Power 
Company’s status as a franchised public 
utility affiliate of each of the filing 
entities. 

Comment date: December 21, 1998, in 
accordance with Standard Paragraph E 
at the end of this notice. 


33. Florida Power & Light Company 


[Docket No. ER99—723-000] 

Take notice that on November 27, 
1998, Florida Power & Light Company 
(FPL) tendered for filing the proposed 
Service Agreement For Network 
Integration Transmission Service 
Among Florida Power & Light Company 
(FPL), Seminole Electric Cooperative, 
Inc., Clay Electric Cooperative, Inc., 
Glades Electric Cooperative, Inc., Lee 
County Electric Cooperative, Inc., Peace 
River Electric Cooperative, Inc. and 
Suwannee Valley Electric Cooperative, 
Inc. for Network Transmission Service 
under FPL’s Open Access Transmission 
Tariff, and related agreements. 

FPL requests that the proposed 
agreements be permitted to become 
effective on January 1, 1998. 

Comment date: December 21, 1998, in 
accordance with Standard Paragraph E 
at the end of this notice. 


34. Canal Electric Company 


[Docket No. ER99—724-000] 
Take notice that on November 25, 
1998, Canal Electric Company (Canal), 


tendered for filing a Notice Of 
Cancellation of Rate Schedules 1, 2, 3, 
and 4, and all supplements thereto, 
pursuant to Section 205 of the Federal 
Power Act, 16 U.S.C. § 824d, and Part 
35.15(a) of the Commission’s 
Regulations, 18 CFR 35.15(a). 

Canal states that the purpose of this 
filing is to cancel the wholesale sales 
rate schedules associated with its Canal 
Unit 1 electric generating facility, in 
conjunction with Canal’s divestiture of 
that facility by sale to Southern Energy 
Canal L.L.C. (Southern Canal) and 
assignment to Southern of the four 
power sales agreements that comprise 
the specified FERC rate schedules. 
Canal further states that this filing is 
made in conjunction with the filing, by 
Southern Canal, of four new rate 
schedules that are the four power sales 
agreements to be assigned by Canal to 
Southern Canal. The effective date of 
Canal’s cancellation of its four Unit 1 
rate schedules is proposed to be the 
closing date of the Divestiture 
Transaction, as specified in that certain. 
Asset Sale Agreement, dated May 15, 
1998, by and between Canal and 
Southern Energy New England, L.L.C. 

Copies of the filing were served on 
Canal’s affected customers and state 
agencies. : 

Comment date: December 15, 1998, in 
accordance with Standard Paragraph E 
at the end of this notice. 


35. PECO Energy Company 


(Docket No. ER99-—747--000] 


Take notice that on November 25, 
1998, PECO Energy Company submitted 
an amendment to its Code of Conduct. 

Comment date: December 21, 1998, in 
accordance with Standard Paragraph E 
at the end of this notice. 


36. The Detroit Edison Company 


[Docket No. O0A97—184—-003] 

Take notice that on November 25, 
1998, The Detroit Edison Company filed 
revisions to its Standards of Conduct 
Implementation Procedures. 

Comment date: December 28, 1998, in 
accordance with Standard Paragraph E 
at the end of this notice. 


Standard Paragraphs 


E. Any person desiring to be heard or 
to protest said filing should file a 
motion to intervene or protest with the 
Federal Energy Regulatory Commission, 
888 First Street, N.E., Washington, D.C. 
20426, in accordance with Rules 211 
and 214 of the Commission’s Rules of 
Practice and Procedure (18 CFR 385.211 
and 18 CFR 385.214). All such motions 
or protests should be filed on or before 
the comment date. Protests will be 
considered by the Commission in 
determining the appropriate action to be 
taken, but will not serve to make 
protestants parties to the proceeding. 
Any person wishing to become a party 
must file a motion to intervene. Copies 
of these filings are on file with the 
Commission and are available for public 
inspection. 

David P. Boergers, 

Secretary. 

{FR Doc. 98—32477 Filed 12—7-98; 8:45 am] 
BILLING CODE 6717-01-P 


DEPARTMENT OF ENERGY 
Office of Hearings and Appeals 


Notice of Cases Filed; Week of October 
26 Through October 30, 1998 


During the Week of October 26 
through October 30, 1998, the appeals, 
applications, petitions or other requests 
listed in this Notice were filed with the 
Office of Hearings and Appeals of the 
Department of Energy. 


Any person who will be aggrieved by 
the DOE action sought in any of these 
cases may file written comments on the 
application within ten days of 
publication of this Notice or the date of 
receipt of actual notice, whichever 
occurs first. All such comments shall be 
filed with the Office of Hearings and 
Appeals, Department of Energy, 
Washington, D.C. 20585-0107. 


Dated: November 25, 1998. 
George B. Breznay, 
Director, Office of Hearings end Appeals. 


LiST OF CASES RECEIVED BY THE OFFICE OF HEARINGS AND APPEALS 


[Week of October 26 through October 30, 1998] 


Name and location of 


Date applicant 


Case No. 


Type of submission 


10/26/98 Chevron U.S.A. Pro- 


duction Co. 


VEA-0010 


Appeal. If granted: The final equity determination by the DOE Assistant Secretary for Fos- 
sil Energy regarding the Carneros Zone at Naval Petroleum Reserve No. 1 (Elk Hilis) 
pursuant to section 3412 of the National Defense Authorization Act for Fiscal Year 1996 
would be revised, and the respective equity shares of the DOE and Chevron in that 
property would be adjusted accordingly. OHA has a delegation of authority to consider 
this appeal under the terms of a 1997 agreement between DOE and Chevron. 


== — 
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LiST OF CASES RECEIVED BY THE OFFICE OF HEARINGS AND APPEALS—Continued 
[Week of October 26 through October 30, 1998] 


Name —— of | Case No. Type of submission 


Joseph P. Carson VWA- | Other. If Granted: Pursuant to a settlement agreement between Joseph P. Carson and 
0026 the DOE, the OHA will convene a special proceeding applying the caselaw developed 
under the Whistleblower Protection Act of 1989 (“the Act”) to consider Carson’s com- 
plaint that he was discriminated against by DOE in retaliation for activities protected 
under the Act. 
10/27/98 Personnel Security Request for Hearing under 10 C.F.R. Part 710. If granted: An individual employed by a 
Hearing. contractor of the Department of Energy would receive a hearing under 10 C.F.R. Part 
710. 
10/29/98 Personne! Security Request for Hearing under 10 C.F.R. Part 710. If granted: An individual employed by a 
Hearing. contractor of the Department of Energy would receive a hearing under 10 C.F.R. Part 
710. 


> 


[FR Doc. 98-32555 Filed 12-7-98; 8:45am] appeals, applications, petitions or other Appeals, Department of Energy, 
BILLING CODE 6450-01-P requests listed in this Notice were filed | Washington, D.C. 20585-0107. 
with the Office of Hearings and Appeals 
of the Department of Energy. 


CET CF EY Any person who will be aggrieved by 


Office of Hearings and Appeals the DOE action sought in any of these 
cases may file written comments on the 
Notice of Cases Filed During the Week application within ten days of 


of September 21 Through September _ publication of this Notice or the date of 

25, 1998 receipt of actual notice, whichever 
During the Week of September 21 occurs first. All such comments shall be 

through September 25, 1998, the filed with the Office of Hearings and 


Dated: November 25, 1998. 
George B. Breznay, 
Director, Office of Hearings and Appeals. 


LisT OF CASES RECEIVED BY THE OFFICE OF HEARINGS AND APPEALS 
[Week of September 21 through September 25, 1998] 


_~—— of | Case No. Type of submission 


Personnel Security VSO-0234 | Request for Hearing under 10 C.F.R. Part 710. If granted: An individual employed by a 
Hearing. contractor of the Department of Energy would receive a hearing under 10 C.F.R. Part 

710. 

Personnel Security VSO-0235 | Request for Hearing under 10 C.F.R. Part 710. If granted: An individual employed by a 
Hearing. contractor of the Department of Energy would receive a hearing under 10 C.F.R. Part 

710. 


[FR Doc. 98-32556 Filed 12-7-98; 8:45am] applications, petitions or other requests Appeals, Department of Energy, 
BILLING CODE 6450-01-P listed in this Notice were filed with the | Washington, D.C. 20585-0107. 
Office of Hearings and Appeals of the Dated: November 25, 1998. 
Any  eegaews who will be aggrieved by Director, Office of Hearings and Appeals. 
Office of Hearings and Appeals the DOE action sought in any of these 
cases may file written comments on the 
Notice of Cases Filed During the Week = application within ten days of . 
of August 31 through September 4, publication of this Notice or the date of 
1998 receipt of actual notice, whichever 
During the Week of August 31 occurs first. All such comments shall be 
through September 4, 1998, the appeals, filed with the Office of Hearings and 


DEPARTMENT OF ENERGY 
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LiST OF CASES RECEIVED BY THE OFFICE OF HEARINGS AND APPEALS 
[Week of August 31 through September 4, 1998] 


Name and location of 
applicant 


Case No. 


Type of submission 


Russel! Marler, New 
Orleans, LA. 


Lockwood Greene 
Technologies, Inc., 
Knoxville, TN. 


Granite Island Group, 
Gloucester, MA. 


Natural Resources 
Defense Council, 
Washington, DC. 


VWA-0024 


VFA-0442 


VFA-0441 


Request for Hearing under DOE Contractor Employee Protection Program. If granted: A 
hearing under 10 CFR Part 708 would be held on the complaint of Russell Marler that 
reprisals were taken against him by management officials of Dyn McDermott Petro- 
leum Operations Co. as a consequence of his having testified in a previous hearing on 
a complaint under Part 708. 

Request for Hearing under DOE Contractor Employee Protection Program. If granted: A 
hearing under 10 CFR Part 708 would be held at the request of Lockwood Greene 
Technologies, Inc., on the complaint of David Hill that reprisals were taken against him 
by management officials of Lockwood Greene Technologies, Inc. 

Appeal of an Information Request. If granted: The Freedom of Information Request De- 
nial issued by the Department of Energy would be rescinded, and Granite Island 
Group would receive access to certain DOE information. 

Appeal of an Information Request Denial. If granted: The August 20, 1998 Freedom of 
Information Request Denial issued by the Office of the Executive Secretariat would be 
rescinded, and Natural Resources Defense Council would receive access to certain 


DOE information. 


[FR Doc. 98-32557 Filed 12—7—98; 8:45 am] 


BILLING CODE 6450-01-P 


DEPARTMENT OF ENERGY 
Office of Hearings and Appeals 


Notice of Cases Filed During the Week 
of September 14 through September 


18, 1998 


During the Week of September 14 
through September 18, 1998, the 


appeals, applications, petitions or other 
requests listed in this Notice were filed 
with the Office of Hearings and Appeals 
of the Department of Energy. 


Any person who will be aggrieved by 
the DOE action sought in any of these 


Appeals, Department of Energy, 

Washington, D.C. 20585-0107. 
Dated: November 25, 1998. 

George B. Breznay, 

Director, Office of Hearings and Appeals. 


cases may file written comments on the 


application within ten days of 
publication of this Notice or the date of 


receipt of actual notice, whichever 
occurs first. All such comments shall be 
filed with the Office of Hearings and 


List OF CASES RECEIVED BY THE OFFICE OF HEARINGS AND APPEALS 
[Week of September 14 through September 18, 1998] 


Date 


Name and location of applicant - 


Case No. Type of submission 


9/14/98 


9/15/98 


9/15/98 


Personnel Security Hearing 


Personnel Security Hearing 


VSO-0232 | Request for Hearing Under 10 C.F.R. 


Part 710. If granted: An individual 
employed by a contractor of the 
Department of Energy would re- 
ceive a hearing under 10 C.F.R. 
Part 710. 


VSO-0233 | Request for Hearing Under 10 C.F.R. 


State of Indiana, Dept. Of Commerce Indianapolis, IN 


Part 710. If granted: An individual 
employed by a contractor of the 
Department of Energy would re- 
ceive a hearing under 10 C.F.R. 
Part 710. 

Petition for Special Redress. If grant- 
ed: The July 21, 1998 decision of 
the Director of the DOE Office of 
State and Community Programs, 
Energy Efficiency and Renewable 
Energy, that the proposed Indiana 
plan for the use of Stripper Well 
funds was inconsistent with terms 
of the Stripper Well Settlement 
Agreement, would be reversed. 


VEG-0005 
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LIST OF CASES RECEIVED BY THE OFFICE OF HEARINGS AND APPEALS—Continued 
[Week of September 14 through September 18, 1998] 


Date Name and location of applicant 


Case No. 


Type of submission 


9/18/98 ........ City of Federal Way, Federal Way, WA 


VFA-0445 | Appeal of an Information Request 


Denial. If Granted: The July 29, 
1998 Freedom of Information Re- 
quest Denial issued by the Bonne- 
ville Power Adminis- tration would 
be rescinded, and City of Federal 
> Way .would receive access to cer- 
tain DOE informa- tion. 


[FR Doc. 98—32558 Filed 12—7-98; 8:45 am] 
BILLING CODE 6450-01-P 


FARM CREDIT ADMINISTRATION 


Farm Credit Administration Board; 
Regular Meeting 


AGENCY: Farm Credit Administration. 
SUMMARY: Notice is hereby given, 
pursuant to the Government in the 
Sunshine Act (5 U.S.C. 552b(e)(3)), of 
the forthcoming regular meeting of the 
Farm Credit Administration Board 
(Board). 

DATE AND TIME: The regular meeting of 
the Board will be held at the offices of 
the Farm Credit Administration in 
McLean, Virginia, on December 10, 
1998, from 9:00 a.m. until such time as 
the Board concludes its business. 


FOR FURTHER INFORMATION CONTACT: 
Floyd Fithian, Secretary to the Farm 
Credit Administration Board, (703) 883— 
4025, TDD (703) 883-4444. 


ADDRESSES: Farm Credit 
Administration, 1501 Farm Credit Drive, 
McLean, Virginia 22102-5090. 


SUPPLEMENTARY INFORMATION: Parts of 
this meeting of the Board will be open 
to the public (limited space available), 
and parts of this meeting will be closed 
to the public. In order to increase the 
accessibility to Board meetings, persons 
requiring assistance should make 
arrangements in advance. The matters to 
be considered at the meeting are: 


Open session 


A. Approval of Minutes 
—November 12, 1998 (Open and Closed) 
B. Report 
—Farm Credit System Building 
Association Quarterly Report 
C. New Business 
Policy Statements 
1. Interest Rate Risk Management (Final) 
2. Young, Beginning, and Small Farmers 
and Ranchers (Final) 
Regulation 
—Customer Choice Rule (Proposed rule; 
comment period extension) [12 CFR 
Parts 611, 614, and 618] 


* Closed session 
C. Report 
—OSMO Report 


* Session Closed—Exempt pursuant to 5 
U.S.C. 552b(c)(8) and (9). 


Dated: December 3, 1998. 
Jeanette Brinkley, 


Acting Secretary, Farm Credit Administration 
Board. 


[FR Doc. 98-32626 Filed 12—4—98; 11:03 am] 
BILLING CODE 6705-01-P 


FEDERAL COMMUNICATIONS 
COMMISSION 


[DA 98-2386; Report No. AUC-99-24-A 
(Auction No. 24)] 


Phase Il 220 MHz Service Spectrum 
Auction Scheduled for June 8, 1999; 
Application Filing Deadline Set for May 
10, 1999; Comment Sought on Reserve 
Prices or Minimum Opening Bids and 
Other Auction Procedures 


AGENCY: Federal Communications 
Commission. 
ACTION: Notice; seeking comment. 


SUMMARY: This Public Notice announces 
an auction of 225 Phase II 220 MHz 
Service licenses set to begin on June 8, 
1999 and seeks comment on procedural 
issues relating to this auction. 

DATES: Comments are due on or before 
December 16, 1998, and reply comments 
are due on or before December 23, 1998. 
ADDRESSES: To file formally, parties 
must submit an original and four copies 
to the Office of the Secretary, Federal 
Communications Commission, Federal 
Communications Commission, 445 
Twelfth Street, S.W., TW-A325, 
Washington, D.C. 20554. In addition, 
parties must submit one copy to Amy 
Zoslov, Chief, Auctions and Industry 
Analysis Division, Wireless ~ 
Telecommunications Bureau, Federal 
Communications Commission, Room 
5202, 2025 M Street N.W., Washington, 
D.C. 20554. Comments and reply 
comments will be available for public 
inspection during regular business 


hours in the FCC Public Reference 
Room, Room 239, 1919 M Street N.W., 
Washington, D.C. 20554. 


_ FOR FURTHER INFORMATION CONTACT: 


Christina Clearwater, Ruby Hough, or 
Bob Reagle, Auctions and Industry 
Analysis Division, Wireless 
Telecommunications Bureau, at (202) 
418-0660. 


SUPPLEMENTARY INFORMATION: This 
Public Notice was released on 
November 24, 1998, and is available in 
its entirety, including the Attachment, 
for ispection and copying during 
normal business hours in the Wireless 
Telecommunications Bureau Reference 
Center, Room 5608, 20205 M Street, 
N.W., Washington, D.C., and also may 
be purchased from the Commission’s 
copy contractor, International 
Transcription Services, (202) 857-3800, 
fax (202) 857-3805, 1231 20th Street, 
N.W., Washington, D.C. 20036. It is also 
available on the Commission’s website 
at http://www. fcc.gov. 


Synopsis 


1. By this Public Notice, the Wireless 
Telecommunications Bureau (‘‘Bureau’’) 
announces an auction of 225 Phase II 
220 MHz Service licenses set to begin 
on June 8, 1999 (Auction No. 24). A list 
of licenses is included as an 
Attachment. In addition, future public 
notices could include additional 
information about available spectrum in 
conjunction with Auction No. 24. 
Future public notices will include 
further details regarding application 
filing and payment deadlines, a seminar 
for potential bidders, and other 
pertinent information. In this Public 
Notice, the Commission seeks comment 
on procedural issues relating to Auction 
No. 24. 


Key Dates 
e Short Form Application (FCC Form 
175), May 10, 1999; 5:30 p.m. ET. 


e Upfront Payments (via wire 
transfer), May 24, 1999; 6:00 p.m. ET. 
e Auction Start, June 8, 1999. 
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I. Reserve Price or Minimum Opening 
Bid 

2. The Balanced Budget Act of 1997 
calls upon the Commission to prescribe 
methods by which a reasonable reserve 
price will be required or a minimum 
opening bid established when FCC 
licenses are subject to auction (i.e., 
because the Commission has accepted 
mutually exclusive applications for 
those licenses), unless the Commission 
determines that a reserve price or 
minimum opening bid is not in the 
public interest. Consistent with this 
mandate, the Commission has directed 
the Bureau to seek comment on the use 
of a minimum opening bid and/or 
reserve price prior to the start of each 
auction. The Bureau was directed to 
seek comment on the methodology to be 
employed in establishing each of these 
mechanisms. Among other factors the 
Bureau should consider are the amount 
of spectrum being auctioned, levels of 
incumbency, the availability of 
technology to provide service, the size 
of the geographic service areas, issues of 
interference with other spectrum bands, 
and any other relevant factors that . 
reasonably could have an impact on 
valuation of the spectrum being 
auctioned. The Commission concluded 
that the Bureau should have the 
discretion to employ either or both of 
these mechanisms for future auctions. 


3. Normally, a reserve price is an 
absolute minimum price below which 
an item will not be sold in a given 
auction. Reserve prices can be either 
published or unpublished. A minimum 
opening bid, on the other hand, is the 
minimum bid price set at the beginning 
of the auction below which no bids are 
accepted. It is generally used to 
accelerate the competitive bidding 
process. Also, in a minimum opening 
bid scenario, the auctioneer generally 
has the discretion to lower the amount 
later in the auction. It is also possible 
for the minimum opening bid and the 
reserve price to be the same amount. 

4. In anticipation of this auction and 
in light of the Balanced Budget Act, the 
Bureau proposes to establish minimum 
opening bids for the Phase II 220 MHz 
Service auction, and retain discretion to 
lower the minimum opening bids. The 
Bureau believes a minimum opening 
bid, which has been utilized in other 
auctions, is an effective bidding tool. A 
minimum opening bid, rather than a 
reserve price, will help to regulate the 
pace of the auction and provides 
flexibility. 

5. Specifically, for Auction No. 24, the 
Commission proposes the following for 
minimum opening bids: 


1. EAG Licenses, $0.0125 * 0.15 MHz * 
License Population (rounded up to the 
nearest dollar.) 

2. EA Licenses, $500 per license. 


Comment is sought on this proposal. 
If commenters believe that the formula 
proposed above for minimum opening 
bids will result in substantial numbers 
of unsold licenses, or is not a reasonable 
amount, or should instead operate as a 
reserve price, they should explain why 
this is so, and comment on the 
desirability of an alternative approach. 
Commenters are advised to support 
their claims with valuation analyses and 
suggested reserve prices or minimum 
opening bid levels or formulas. In 
establishing the formula for minimum 
opening bids, the Commission 
particularly seeks comment on such 
factors as, among other things, the 
amount of spectrum being auctioned, 
levels of incumbency, the availability of 
technology to provide service, the size 
of the geographic service areas, issues of 
interference with other spectrum bands 
and any other relevant factors that could 
reasonably have an impact on valuation 
of the Phase II 220 MHz Service 
spectrum. Alternatively, comment is 
sought on whether, consistent with the 
Balanced Budget Act, the public interest 
would be served by having no minimum 
opening bid or reserve price. 


II. Other Auction Procedures 


6. The Balanced Budget Act of 1997 
requires the Commission to ‘‘ensure 
that, in the scheduling of any 
competitive bidding under this 
subsection, an adequate period is 
allowed. . . before issuance of bidding 
rules, to permit notice and comment on 
proposed auction procedures. . .” 
Consistent with the provisions of the 
Balanced Budget Act and to ensure that 
potential bidders have adequate time to 
familiarize themselves with the specific 
provisions that will govern the day-to- 
day conduct of an auction, the 
Commission directed the Bureau, under 
its existing delegated authority, to seek 
comment on a variety of auction- 
specific procedures prior to the start of 
each auction. The Bureau therefore 
seeks comment on the following issues. 


a. Auction Sequence and License 
Groupings 


7. Because it is most administratively 
appropriate, and allows bidders to take 
advantage of any synergies that exist 
among licenses, the Commission 
proposes to award these 225 Phase II 
220 MHz Service licenses in a single, 
simultaneous multiple-round auction. 
The Bureau seeks comment on this 
proposal. 


b. Upfront Payments and Initial 
Maximum Eligibility for Each Bidder 


8. The Bureau has delegated authority 
and discretion to determine an 
appropriate upfront payment for each 
license being auctioned, taking into 
account such factors as the population 
in each geographic license area, and the 
value of similar spectrum. With these 
guidelines in mind, the Bureau proposes 
for the Phase II 220 MHz Service 
auction the following upfront payments: 

1. EAG Licenses, $0.01 * 0.15 MHz * 
License Population (rounded up to the 
nearest dollar.) 

2. EA Licenses, $500 per license. 


The Bureau seeks comment on this 
proposal. For the Phase II 220 MHz 
Service auction, the Bureau further 
proposes that the amount of the upfront 
payment submitted by a bidder will 
determine the initial maximum 
eligibility (as measured in bidding 
units) for each bidder. Upfront 
payments will not be attributed to 
specific licenses, but instead will be 
translated into bidding units to define a 
bidder’s initial maximum eligibility, 
which cannot be increased during the 
auction. Thus, in calculating the upfront 
payment amount, an applicant must 
determine the maximum number of 
bidding units it may wish to bid on (or 
hold high bids on) in any single round, 
and submit an upfront payment 
covering that number of bidding units. 
The Commission seeks comment on this 
proposal. 


c. Structure of Bidding Rounds, Activity 
Requirements, and Criteria for 
Determining Reductions in Eligibility 


9. The Commission proposes to divide 
the auction into three stages: Stage One, 
Stage Two and Stage Three. The auction 
will start in Stage One. The Commission 
proposes that the auction will generally 
advance to the next stage (i.e., from 
Stage One to Stage Two, and from Stage 
Two to Stage Three) when the auction 
activity level, as measured by the 
percentage of bidding units receiving 
new high bids, is below ten percent for 
three consecutive rounds of bidding in 
each Stage. However, the Commission 
further proposes that the Bureau retain 
the discretion to change stages 
unilaterally by announcement during 
the auction. In exercising this 
discretion, the Bureau will consider a 
variety of measures of bidder activity 
including, but not limited to, the 
auction activity level, the percentages of 
licenses on which there are new bids, 
the number of new bids, and the 
percentage increase in revenue. The 
Commission seeks comment on these 
proposals. 
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10. In order to ensure that the auction 
closes within a reasonable period of 
time, an activity rule requires bidders to 
bid actively on a percentage of their 
maximum bidding eligibility during 
each round of the auction rather than 
waiting until the end to participate. A 
bidder that does not satisfy the activity 
rule will either lose bidding eligibility 
in the next round or use an activity rule 
waiver. 

11. For the Phase II 220 MHz Service 
auction, the Commission proposes that, 
in each round of Stage One of the 
auction, a bidder desiring to maintain 
its current eligibility is required to be 
active on licenses encompassing at least 
80 percent of its current bidding 
eligibility. Failure to maintain the 
requisite activity level will result in a 
reduction in the bidder’s bidding 
eligibility in the next round of bidding 
(unless an activity rule waiver is used). 
During Stage One, reduced eligibility for 
the next round will be calculated by 
multiplying the current round activity 
by five-fourths (5/4). In each round of 
the second stage of the auction, a bidder 
desiring to maintain its current 
eligibility is required to be active on at 
least 90 percent of its current bidding 
eligibility. During Stage Two, reduced 
eligibility for the next round will be 
calculated by multiplying the current 
round activity by ten-ninths (10/9). In 
each round of Stage Three, a bidder 
desiring to maintain its current 
eligibility is required to be active on 98 
percent of its current bidding eligibility. 


In this final stage, reduced eligibility for 


the next round will be calculated by 
multiplying the current round activity 
by fifty forty-ninths (50/49). The 
Commission seeks comment on these 
proposals. 


d. Minimum Accepted Bids 


12. Once there is a standing high bid 
on a license, a bid increment will be 
applied to that license to establish a 
minimum acceptable bid for the 
following round. For the Phase II 220 
MHz Service auction, the Commission 
proposes to use a smoothing 
methodology to calculate bid 
increments. This methodology will be 
designed to vary the increment fora - 
given license between a maximum and 
minimum value based on the bidding 
activity on that license. A similar 
methodology was used in previous 
auctions, including the original Phase II 
220 MHz Service auction and LMDS 
auction. The Bureau proposes initial 
values for the maximum of 0.2 or 20% 
of the license value, and a minimum of 
0.1 or 10% of the license value. 

13. The Bureau retains the discretion 
to change these values if circumstances 


so dictate, such as raising the minimum 
increment toward the end of the auction 
to enable bids to reach their final values 
more quickly. The Bureau will do so by 
announcement in the Automated 
Auction System. Under its discretion 
the Bureau may also implement an 
absolute dollar floor for the bid 
increment to further facilitate a timely 
close of the auction. The Bureau further 
seeks comment on the advantages and 
disadvantages of using the discretion to 
adjust the minimum bid increment 
without prior notice. As an alternative 
approach, the Bureau seeks comment on 
the advantages and disadvantages of 
adjusting the minimum bid increment 
gradually over a number of rounds as 
opposed to single large changes in the 
minimum bid increment. The Bureau 
also retains the discretion to use 
alternate methodologies for the Phase II 
220 MHz Service auction if 
circumstances warrant. The 
Commission seeks comment on these 
proposals. 


e. Activity Rule Waivers and Reducing 
Eligibility 

14. Use of an activity rule waiver 
preserves the bidder’s current bidding 
eligibility despite the bidder’s activity 
in the current round being below the 
required minimum level. An activity 
rule waiver applies to an entire round 
of bidding and not to a particular 
license. Activity waivers are principally 
a mechanism for auction participants to 
avoid the loss of auction eligibility in 
the event that exigent circumstances 
prevent them from placing a bid in a 
particular round. 

15. The FCC auction system assumes 
that bidders with insufficient activity 
would prefer to use an activity rule 
waiver (if available) rather than lose 
bidding eligibility. Therefore, the 
system will automatically apply a 
waiver (known as an “automatic 
waiver’) at the end of any bidding 
period where a bidder’s activity level is 
below the minimum required unless: (1) 
there are no activity rule waivers 
available; or (2) the bidder overrides the 
automatic application of a waiver by 
reducing eligibility, thereby meeting the 
minimum requirements. 

16. A bidder with insufficient activity 
that wants to reduce its bidding 
eligibility, rather than use an activity 
rule waiver, must affirmatively override 
the automatic waiver mechanism during 
the bidding period by using the reduce 
eligibility function in the software. In 
this case, the bidder’s eligibility is 
permanently reduced to bring the bidder 
into compliance with the activity rules 
as described above. Once eligibility has 
been reduced, a bidder will not be 


permitted to regain its lost bidding 
eligibility. 

17. A bidder may proactively use an 
activity rule waiver as a means to keep 
the auction open without placing a bid. 
If a bidder submits a proactive waiver 
(using the proactive waiver function in 
the bidding software) during a bidding 
period in which no bids are submitted, 
the auction will remain open and the 
bidder’s eligibility will be preserved. An 
automatic waiver invoked in a round in 
which there are no new valid bids will 
not — the auction open. 

18. The Bureau proposes that each 
bidder in the Phase II 220 MHz Service 
auction be provided with five activity 
rule waivers that may be used in any 
round during the course of the auction 
as set forth above. The Commission 
seeks comment on this proposal. 


f. Information Regarding Bid 
Withdrawal! and Bid Removal 


19. For the Phase II 220 MHz Service 
auction, the Bureau proposes the 
following bid removal and bid 
withdrawal! procedures. Before the close 
of a bidding period, a bidder has the 
option of removing any bids placed in 
that round. By using the remove bid 
function in the software, a bidder may 
effectively ““unsubmit” any bid placed 
within that round. A bidder removing a 
bid placed in the same round is not 
subject to withdrawal payments. 

20. Once a round closes, a bidder may 
no longer remove a bid. However, in the 
next round, a bidder may withdraw 
standing high bids from previous 
rounds using the withdraw bid function. 
A high bidder that withdraws its 
standing high bid from a previous round 
is subject to the bid withdrawal 
payment provisions. The Commission 
seeks comment on these bid removal 
and bid withdrawal procedures. 

21. In the Third Report and Order and 
Second Further Notice of Proposed Rule 
Making, 63 FR 2315 (January 15, 1998), 
(‘‘Part 1 Third Report and Order’), the 
Commission recently explained that 
allowing bid withdrawals facilitates 
efficient aggregation of licenses and the 
pursuit of efficient backup strategies as 
information becomes available during 
the course of an auction. The 
Commission noted, however, that, in 
some instances, bidders may seek to 
withdraw bids for improper reasons, 
including to delay the close of the 
auction for strategic purposes. The 
Bureau, therefore, has discretion, in 
managing the auction, to limit the 
number of withdrawals to prevent 
strategic delay of the close of the 
auction or other abuses. The 
Commission stated that the Bureau 
should assertively exercise its 
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discretion, consider limiting the number 
of rounds in which bidders may 
withdraw bids, and prevent bidders 
from bidding on a particular market if 
the Bureau finds that a bidder is abusing 
the Commission’s bid withdrawal 
procedures. 

22. Applying this reasoning, the 
Bureau proposes to limit each bidder in 
the Phase II 220 MHz Service auction to 
withdrawals in no more than two 
rounds during the course of the auction. 
To permit a bidder to withdraw bids in 
more than two rounds would likely 
encourage insincere bidding or the use 
of withdrawals for anti-competitive 
strategic purposes. The two rounds in 
which withdrawals are utilized will be 
at the bidder’s discretion; withdrawals 
otherwise must be in accordance with 
the Commission’s rules. There is no 
limit on the number of standing high 
bids that may be withdrawn in either of 
the rounds in which withdrawals are 
utilized. Withdrawals will remain 
subject to the bid withdrawal! payment 
provisions specified in the 
Commission’s rules. The Commission 
seeks comment on this proposal. 


g. Stopping Rule 


23. For the Phase II 220 MHz Service 
auction, the Bureau proposes to employ 
a simultaneous stopping approach. The 
Bureau has discretion ‘‘to establish 
stopping rules before or during multiple 
round auctions in order to terminate the 
auction within a reasonable time.” A 
simultaneous stopping rule means that 
all licenses remain open until the first 
round in which no new acceptable bids, 
proactive waivers or withdrawals are 
received. After the first such round, 
bidding closes simultaneously on all 
licenses. Thus, unless circumstances 
dictate otherwise, bidding would 
remain open on all licenses until 
bidding stops on every license. 

24. The Bureau seeks comment on a 
modified version of the simultaneous 
stopping rule. The modified stopping 
rule would close the auction for all 
licenses after the first round in which 
no bidder submits a proactive waiver, a 
withdrawal, or a new bid on any license 
on which it is not the standing high 
bidder. Thus, absent any other bidding 
activity, a bidder placing a new bid on 
a license for which it is the standing 
high bidder would not keep the auction 
open under this modified stopping rule. 
The Bureau further seeks comment on 
whether this modified stopping rule 
should be used unilaterally or only in 
stage three of the auction. 

25. The Commission proposes that the 
Bureau retain the discretion to keep an 
auction open even if no new acceptable 
bids or proactive waivers are submitted 


and no previous high bids are 
withdrawn. In this event, the effect will 
be the same as if a bidder had submitted 
a proactive waiver. The activity rule, 
therefore, will apply as usual and a 
bidder with insufficient activity will 
either lose bidding eligibility or use a 
remaining activity rule waiver. 

26. Finally, the Commission proposes 
that the Bureau reserve the right to 
declare that the auction will end after a 
specified number of additional rounds 
(“special stopping rule”). If the Bureau 
invokes this special stopping rule, it 
will accept bids in the final round(s) 
only for licenses on which the high bid 
increased in at least one of the 
preceding specified number of rounds. 
The Bureau proposes to exercise this 
option only in certain circumstances, 
such as, for example, where the auction 
is proceeding very slowly, there is 
minimal overall bidding activity, or it 
appears likely that the auction will not 
close within a reasonable period of time. 
Before exercising this option, the 
Bureau is likely to attempt to increase 
the pace of the auction by, for example, 
moving the auction into the next stage 
(where bidders would be required to 
maintain a higher level of bidding 
activity), increasing the number of 
bidding rounds per day, and/or 
increasing the amount of the minimum 
bid increments for the limited number 
of licenses where there is still a high 
level of bidding activity. The 
Commission seeks comment on these 
proposals. 


h. Information Relating to Auction 
Delay, Suspension or Cancellation 


27. For the Phase II 220 MHz Service 
auction, the Commission proposes that, 
by public notice or by announcement 
during the auction, the Bureau may 
delay, suspend or cancel the auction in 
the event of natural disaster, technical 
obstacle, evidence of an auction security 
breach, unlawful bidding activity, 
administrative or weather necessity, or 
for any other reason that affects the fair 
and competitive conduct of competitive 
bidding. In such cases, the Bureau, in its 
sole discretion, may elect to: resume the 
auction starting from the beginning of 
the current round; resume the auction 
starting from some previous round; or 
cancel the auction in its entirety. 
Network interruption may cause the 
Bureau to delay or suspend the auction. 
The Commission emphasizes that 
exercise of this authority is solely 
within the discretion of the Bureau, and 
its use is not intended to be a substitute 
for situations in which bidders may 
wish to apply their activity rule waivers. 
The Commission seeks comment on this 
proposal. 


Federal Communications Commission, 
Daniel B. Phythyon, 

Chief, Wireless Telecommunications Bureau. 
{FR Doc. 98—-32641 Filed 12-—7-98; 8:45 am] 
BILLING CODE 6712-01-P 


FEDERAL MARITIME COMMISSION 
Notice of Agreement(s) Filed 


The Commission hereby gives notice 
of the filing of the following 
agreement(s) under the Shipping Act of 
1984. 

Interested parties can review or obtain 
copies of agreements at the Washington, 
DC offices of the Commission, 800 
North Capitol Street, N.W., Room 962. 
Interested parties may submit comments 
on an agreement to the Secretary, 
Federal Maritime Commission, 
Washington, DC 20573, within 10 days 
of the date this notice appears in the 
Federal Register. 

Agreement No.: 217-011540—002 
Title: Blue Star/Fesco Space Charter 

Agreement 
Parties: PO Nedlloyd Limited, Fesco 

Ocean Management Limited d/b/a 

Fesco Australia, North American Line 
Synposis: The proposed modification 

changes one of the parties to the 

agreement from Ocean Management, 

Inc. to Fesco Ocean Management 

Limited, both wholly owned 

subsidiaries of a common parent, Far 

Eastern Shipping Company. 

Dated: December 2, 1998. 

By Order of the Federal Maritime 
Commission. 

Joseph C. Polking, 

Secretary. 

{FR Doc. 98-32484 Filed 12—7-98; 8:45 am] 
BILLING CODE 6730-01-M 


FEDERAL MARITIME COMMISSION 


Ocean Freight Forwarder License 
Applicants 


Notice is hereby given that the 
following applicants have filed with the 
Federal Maritime Commission 
applications for licenses as ocean freight 
forwarders pursuant to section 19 of the 
Shipping Act of 1984 (46 U.S.C. app. 
1718 and 46 CFR 510). 

Persons knowing of any reason why 
any of the following applicants should 
not receive a license are requested to 
contact the Office of Freight Forwarders, 
Federal Maritime Commission, 
Washington, DC 20573. 

National Freight Express, Inc., 10501 
N.W. 7th Avenue, Miami, FL 33150, 
Officers: Zakay Sasson, President, 
Ezra Sasson, Vice President. 
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Dated: December 2, 1998. 
Joseph C. Polking, 
Secretary. 
[FR Doc. 98-32468 Filed 12—7—98; 8:45 am] 
BILLING CODE 6730-01-M 


FEDERAL MEDIATION AND 
CONCILIATION SERVICE 


Labor-Management Cooperation 
Program; Application Solicitation for 
Labor-Management Committees 
FY1999 


A. Introduction 


The following is the draft solicitation . 


for the Fiscal Year (FY) 1999 cycle of 
the Labor-Management Cooperation 
Program as it pertains to the support of 
labor-management committees. These 
guidelines represent the continuing 
efforts of the Federal Mediation and 
Conciliation Service to implement the 
provisions of the Labor-Management 
Cooperation Act of 1978 which was 
initially implemented in FY81. The Act 
generally authorizes FMCS to provide 
assistance in the establishment and 
operation of company/plant, area, 
public sector, and industry-wide labor- 
management committees which: 


(A) Have been organized jointly by 
employers and labor organizations 
representing employees in that 
company/plant, area, government 
agency, or industry; and 


(B) Are established for the purpose of 
improving labor-management 
relationships, job security, and 
organizational effectiveness; enhancing 
economic development; or involving 
workers in decisions affecting their jobs, 
including improving communication 
with respect to subjects of mutual 
interest and concern. 


The Program Description and other 
sections that follow, as well as a 
separately published FMCS Financial 
and Administrative Grants Manual, 
make up the basic guidelines, criteria, 
and program elements a potential 
applicant for assistance under this 
program must know in order to develop 
an application for funding consideration 
for either a company/plant, areawide, 
industry, or public sector labor- 
‘management committee. Directions for 
obtaining an application kit and an 
optional video tape may be found in 
Section H. A copy of the Labor- 
Management Cooperation Act of 1978, 
included in the application kit, should 
be reviewed in conjunction with this 
solicitation. 


B. Program Description 
Objectives 


The Labor-Management Cooperation 
Act of 1978 identifies the following 
seven general areas for which financial 
assistance would be appropriate. 

(1) To improve communication 
between representatives of labor and 
management; 

(2) To provide workers and employers 
with opportunities to study and explore 
new and innovative joint approaches to 
achieving organizational effectiveness; 

(3) To assist workers and employers 
in solving problems of mutual concern 
net susceptible to resolution within the 
collective bargaining process; 

(4) To study and explore ways of 
eliminating potential problems which 
reduce the competitiveness and inhibit 
the economic development of the 
company/plant, area, or industry; 

(5) To enhance the involvement of 
workers in making decisions that affect 
their working lives; 

(6) To expand and improve working 
relationships between workers and 
managers; and 

(7) To encourage free collective 
bargaining by establishing continuing * 
mechanisms for communication 
between employers and their employees 
through Federal assistance in the 
formation and operation of labor- 
management committees. 

The primary objective of this program 
is to encourage and support the 
establishment and operation of joint 
labor-management committees to carry 
out specific objectives that meet the 
aforementioned general criteria. The 
term “labor” refers to employees 
represented by a labor organization and 
covered by a formal collective 
bargaining agreement. These committees 
may be found at either the plant 
(company), area, industry, or public 
sector levels. A plant or company 
committee is generally characterized as 
restricted to one or more organizational 
or productive units operated by a single 
employer. An area committee is 
generally composed of multiple 
employers of diverse industries as well 
as multiple labor unions operating 
within and focusing upon city, county, 
contiguous multicounty, or statewide 
jurisdictions. An industry committee 
generally consists of a collection of 
agencies or enterprises and related labor 
union(s) producing a common product 
or service in the private sector on a 
local, state, regional, or nationwide 
level. A public sector committee 
consists either of government employees 
and managers in one or more units of a 
local or state government, managers ard 
employees of public institutions of 


higher education, or of employees and 
managers of public elementary and 
secondary schools. Those employees 
must be covered by a formal collective 
bargaining agreement or other 
enforceable labor-management 
agreement. In deciding whether an 
application is for an area or industry 
committee, consideration should be 
given to the above definitions as well as 
to the focus of the committee. 

In FY 1999, competition will be open 
to company/plant, area, private 
industry, and public sector committees. 
Public Sector committees will be 
divided into two sub-categories for 
scoring purposes. One sub-category will 
consist of committees representing 
state/local units of government and 
public institutions of higher education. 
The second sub-category will consist of 
public elementary and secondary 
schools. 

Special consideration will be given to 
committee applications involving 
innovative or unique efforts. All 
application budget requests should 
focus directly on supporting the 
committee. Applicants should avoid 
seeking funds for activities that are 
clearly available under other Federal 
programs (e.g., job training, mediation of 
contract disputes, etc.). 


Required Program Elements 


1. Problem Statement—The 
application, which should have 
numbered pages, must discuss in detail 
what specific problem(s) face the 
company/plant, area, government, or 
industry and its workforce that will be 
addressed by the committee. Applicants 
must document the problem(s) using as 
much relevant data as possible and 
discuss the full range of impacts these 
problem(s) could have or are having on 
the company/plant, government, area, or 
industry. An industrial or economic 
profile of the area and workforce might 
prove useful in explaining the 
problem(s). This section basically 
discusses WHY the effort is needed. 

2. Results or Benefits Expected—By 
using specific goals and objectives, the 
application must discuss in detail 
WHAT the labor-management 
committee as a demonstration effort will 
accomplish during the life of the grant. 
Applications that promise to provide 
objectives after a grant is awarded will 
receive little or no credit in this area. 
While a goal of “improving 
communication between employers and 
employees” may suffice as one over-all 
goal of a project, the objectives must, 
whenever possible, be expressed in 
specific and measurable terms. 
Applicants should focus on the 
outcome, impacts or changes that the 
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committees’s efforts will have. Existing 
committees should focus on expansion 
efforts/results expected from FMCS 
funding. The goals, objectives, and 
projected impacts will become the 
foundation for future monitoring and 
evaluation efforts of the grantee, as well 
as the FMCS ee program. 

3. Approach—This section of the 
application specifies HOW the goals and 
objectives will be accomplished. At a 
minimum, the following elements must 
be included in all grant applications: 

(a) A discussion of the strategy the 
committee will employ to accomplish 
its goals and objectives; 

) A listing, by name and title, of all 
existing or proposed members of the 
labor-management committee. The 
application should also offer a rationale 
for the selection of the committee 
members (e.g., members represent 70% 
of the area or company/plant 
workforce). 

(c) A discussion of the number, type, 
and role of all committee staff persons. 
Include proposed position descriptions 
for all staff that will have to be hired as 
well as resumes for staff already on 


board; 

(d) In addressing the proposed 
approach, applicants must also present 
their justification as to why Federal 
funds are needed to implement the 
proposed approach; 

(e) A statement of how often the 
committee will meet (we require 
meetings at least every other month) as 
well as any plans to form subordinate 
committees for particular purposes; and 

(f) For applications from existing 
committees (i.e., in existence at least 12 
months prior to the submission 
deadline), a discussion of past efforts 
and accomplishments and how they 
would integrate with the proposed 
expanded effort. 

4. Major Milestones—This section 
must include an implementation plan 
that indicates what major steps, 
operating activities, and objectives will 
be accomplished as well as a timetable 
for WHEN they will be finished. A 
milestone chart must be included that 
indicates what specific 
accomplishments (process and impact) 
will be completed by month over the 
life of the grant using September 15, 
1999, as the start date. The 
accomplishment of these tasks and 
objectives, as well as problems and 
delays therein, will serve as the basis for 
quarterly progress reports to FMCS. 

5. Evaluation—Applicants must 
provide for either an external evaluation 
or an internal assessment of the project’s 
success in meeting its goals and 
objectives. An evaluation plan must be 
developed which briefly discusses what 


basic questions or issues the assessment 
will examine and what baseline data the 
committee staff already has or will 
gather for the assessment. This section 
should be written with the application’s 
own goals and objectives clearly in 
mind and the impacts or changes that 
the effort is expected to cause. 

6. Letters of Commitment— 
Applications must include current 
letters of commitment from all proposed 
or existing committee participants and 
chairpersons. These letters should 
indicate that the participants support 
the application and will attend 
scheduled committee meetings. A 
blanket letter signed by a committee 
chairperson or other official on behalf of 
all members is not acceptable. We 
encourage the use of individual letters 
submitted on company or union 
letterhead represented by the 
individual. The letters should match the 
names provided under Section 3(b). 

7. Other Requirements—Applicants 
are also responsible for the following: 

(a) The submission of data indicating 
approximately how many employees 
will be covered or represented through 
the labor-management committee; 

(b) From existing committees, a copy 
of the existing staffing levels, a copy of 
the by-laws, a breakout of annual 
operating costs and identification of all 
sources and levels of current financial 
support; 

(c) A detailed budget narrative based 
on policies and procedures contained in 
the FMCS Financial and Administrative 
Grants Manual; 

(d) An assurance that the labor- 
management committee will not 
interfere with any collective bargaining 
agreements; and 

(e) An assurance that committee 
meetings will be held at least every 
other month and that written minutes of 
all committee meetings will be prepared 
and made available to FMCS. 


Selection Criteria 


The following criteria will be used in 
the scoring and selection of applications 
for award: 

(1) The extent to which the 
application has clearly identified the 
problems and justified the needs that 
the proposed project will address. 

(2) The degree to which appropriate 
and measurable goals and objectives 
have been developed to address the 
problems/needs of the applicant. 

(3) The feasibility of the approach 
proposed to attain the goals and 
objectives of the project and the 
perceived likelihood of accomplishing 
the intended project results. This 
section will also address the degree of 


innovativeness or uniqueness of the 
proposed effort. 

(4) The appropriateness of committee 
membership and the degree of 
commitment of these individuals to the 
goals of the application as indicated in 
the letters of support. 

(5) The feasibility and thoroughness 
of the implementation plan in 
specifying major milestones and target 
dates. 

(6) The cost effectiveness and fiscal 
soundness of the application’s budget 
request, as well as the application’s 
feasibility vis-a-vis its goals and 
approach. 

(7) The overall feasibility of the 
proposed project in light of all of the 
information presented for consideration; 
and 

(8) The value to the government of the 
application in light of the overall 
objectives of the Labor-Management 
Cooperation Act of 1978. This includes 
such factors as innovativeness, site 
location, cost, and other qualities that 
impact upon an applicant’s value in 
encouraging in labor-management 
committee concept. 

C. Eligibility 

Eligible grantees include state and 
local units of government, labor- 
management committees (or a labor 
union, management association, or 
company on behalf of a committee that 
will be created through the grant), and 
certain third-party private non-profit 
entities on behalf of one or more 
committees to be created through the 
grant. Federal government agencies and 
their employees are not eligible. 

Third-part private, non-profit entities 
which can document that a major 
purpose or function of their 
organization has been the improvement 
of labor relations are eligible to apply. 
However, all funding must be directed 
to the functioning of the labor- 
management committee, and all 
requirements under Part B must be 
followed. Applications from third-party 
entities must document particularly 
strong support and participation from 
all labor and management parties with 
whom the applicant will be working. 
Applications from third-parties which 
do not directly support the operation of 
a new or expanded committee will not 
be deemed eligible, nor will 
applications signed by entities such as 
law firms or other third-parties failing to 
meet the above criteria. 

Applicants who received funding 
under this program in the past for 
committee operations are generally not 
eligible to apply. The only exceptions 
apply to grantees who seek funds on 
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behalf of an entirely different 
committee. 


D. Allocations 


The total FY 1999 appropriation for 
this program is $1.5 million, of which 
at least $1,000,000 will be available 
competitively for new applicants. 
Specific funding levels will not be 
established for each type of committee. 
Instead, the review process will be 
conducted in such a manner that at least 
two awards will be made in each 
category (company/plant, industry, 
public sector, and area), providing that 
FMCS determines that at least two 
outstanding applications exist in each 
category. After these applications are 
selected for award, the remaining 
applications will be considered 
according to merit without regard to 
category. 

In addition to the competitive process 
identified in the preceding paragraph, 
FMCS will set aside a sum not to exceed 
thirty percent of its non-reserved 
appropriation to be awarded on a non- 
competitive basis. These funds will be 
used only to support industry-specific 
national-scope initiatives and/or 
regional industry models with high 
potential for widespread replication that 
have been solicited by the Director of 
the Service. 

FMCS reserves the right to retain up 
to five percent of the FY99 
appropriation to contract for program 
support purposes (such as evaluation) 
other than administration. 


E. Dollar Range and Length of Grants 
and Continuation Policy 


Awards to continue and expand 
existing labor-management committees 
(i.e., in existence 12 months prior to the 
submission deadline) will be for period 
of 12 months. If all of the original 
funding is not obligated within 12 
months, FMCS will consider grant 
period extensions for up to an 
additional six months. No continuation 
awards are anticipated. Initial awards to 
establish new labor-management 
committees (i.e., not yet established or 
in existence less than 12 months prior 
to the submission deadline), will be for 
a period of 18 months. If successful 
progress is made during this initial 
budget period and all grant funds are 
not obligated within 18 months, these 
grants may be extended for up to six 
months. No continuation awards are 
anticipated. 

The dollar range of awards is as 
follows: 

—Up to $35,000 in FMCS funds per 
annum for existing company/plant or 
single department public sector 
applicants: 


—Up to $50,000 over 18 months for new 
company/plant committee or single 
department public sector applicants; 

—Up to $75,000 in FMCS funds per 
annum for existing area, industry and 
multi-departmental public sector 
committee applicants; 

—Up to $160,000 per 18-month period 
for new area, industry, and multi- 
department public sector committee 
applicants. 

Applicants are reminded that these 
figures represent maximum Federal 
funds only. If total costs to accomplish 
the objective of the application exceed 
the maximum allowable Federal 
funding level and its required grantee 
match, applicants may supplement 
these funds through voluntary 
contributions from other sources. 
Applicants are also strongly encouraged 
to consult with their local or regional 
FMCS field office to determine what 
kinds of training may be available at no 


‘cost before budgeting for such training 


in their applications. A list of our field 
leadership team and their phone 
numbers is included in the application 
kit. 

F. Cash Match Requirements and Cost 
Allowability 


Applicants for new labor-management 
committees must provide at least 10 
percent of the total allowable project 
costs. Applicants for existing 
committees must provide at least 25 
percent of the total allowable project 
costs. All matching funds may come 
from state or local government sources 
or private sector contributions, but may 
generally not include other Federal 
funds. Funds generated by grant- 
supported efforts are considered 
“project income,” and may not be use 
for matching purposes. 

It will be the policy of this program 
to reject all requests for indirect or 
overhead costs as well as “in-kind” 
match contributions. In addition, grant 
funds must not be used to supplant 
private or local/state government funds 
currently spent for these purposes. 
Funding requests from existing 
committees should focus entirely on the 
costs associated with the expansion 
efforts. Also, under no circumstances 
may business or labor officials 
participating on a labor-management 
committee be compensated out of grant 
funds for time spent at committee 
meetings or time spent in training 
sessions. Applicants generally will not 
be allowed to claim all or a portion of 
existing full-time staff as an expense or 
match contribution. For a more 
complete discussion of cost 
allowability, applicants are encouraged 
to consult the FY99 FMCS Financial 


and Administrative Grants Manual 
which will be included in the 
application kit. 


G. Application Submission and Review 
Process 


Applicantions should be signed by 
both a labor and management 
representative and be postmarked no 
later than May 1, 1999. No applications 
or supplementary materials can be 
accepted after the deadline. It is the 
responsibility of the applicant to ensure 
that the application is correctly 


_ postmarked by the U.S. Postal Service or 


other carrier. An original application 
containing numbered pages, plus three 
copies, should be addressed to the 
Federal Mediation and Conciliation 
Service, Labor-Management Grants 
Program, 2100 K Street, NW, 
Washington, DC 20427. FMCS will not 
consider videotaped submissions or 
video attachments to submissions. 


After the deadline has passed, all 
eligible applications will be reviewed 
and scored initially by one or more 
Customer Grant Review Boards. The 
Board(s) will recommend selected 
applications for further funding 
consideration. The Director, Program 
Services, will finalize the scoring and 
selection process. The individual listed 
as contact person in Item 6 on the 
application form will generally be the 
only person with whom FMCS will 
communicate during the application 
review process. 


All FY99 grant applicants will be 
notified of results and all grant awards 
will be made before September 15, 1999. 
Applications submitted after the May 1 
deadline date or that fail to adhere to 
eligibility or other major requirements 
will be administratively rejected by the 
Director, Program Services. 


H. Contact 


Individuals wishing to apply for 
funding under this program should 
contact the Federal Mediation and 
Conciliation Service as soon as possible 
to obtain an application kit. 


These kits and additional information 
or clarification can be obtained free of 
charge by contacting the Federal 
Mediation and Conciliation Service, 
Labor-Management Grants Program, 
2100 K Street, NW, Washington, DC 
20427; or by calling 202-606-8181. 
Richard Barnes, 

Acting Director, Federal Mediation and 
Conciliation Service. 

[FR Doc. 98—32486 Filed 12—7-98; 8:45 am] 
BILLING CODE 6732-01-M 
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FEDERAL RESERVE SYSTEM 


Formations of, Acquisitions by, and 
Mergers of Bank Holding Companies; 
Correction 


This notice corrects a notice (FR Doc. 
98-31977) published on page 66186 of 
the issue for Tuesday, December 1, 
1998. 

Under the Federal Reserve Bank of St. 
Louis heading, the entry for First 
Security Bancorp, Searcy, Arkansas, is 
revised to read as follows: 

A. Federal Reserve Bank of St. Louis 
(Randall C. Sumner, Vice President) 411 
Locust Street, St. Louis, Missouri 63102- 
2034: 

1. First Security Bancorp, Searcy, 
Arkansas; to acquire 100 percent of the 
voting shares of Baxter County 
Bancshares, Inc., Mountain Home, 

‘Arkansas, and thereby indirectly acquire 
Peoples Bank & Trust Company, 
Mountain Home, Arkansas. 

Comments on this application must 
be received by December 7, 1998. 

Board of Governors of the Federal Reserve 
System, December 2, 1998. 

Robert deV. Frierson, 

Associate Secretary of the Board. 

{FR Doc. 98—32464 Filed 12—7—98; 8:45 am] 
BILLING CODE 6210-01-F 


FEDERAL RESERVE SYSTEM 


Formations of, Acquisitions by, and 
Mergers of Bank Holding Companies 


The companies listed in this notice 
have applied to the Board for approval, 
pursuant to the Bank Holding Company 
Act of 1956 (12 U.S.C. 1841 et seq.) 
(BHC Act), Regulation Y (12 CFR Part 
225), and all other applicable statutes 
and regulations to become a bank 
holding company and/or to acquire the 
assets or the ownership of, control of, or 
the power to vote shares of a bank or 
bank holding company and all of the 
banks and nonbanking companies 
owned by the bank holding company, 
including the companies listed below. 

The applications listed below, as well 
as other related filings required by the 
Board, are available for immediate 
inspection at the Federal Reserve Bank 
indicated. The application also will be 
available for inspection at the offices of 
the Board of Governors. Interested 
persons may express their views in 
writing on the standards enumerated in 
the BHC Act (12 U.S.C. 1842(c)). If the 
proposal also involves the acquisition of 
a nonbanking company, the review also 
includes whether the acquisition of the 
nonbanking company complies with the 
standards in section 4 of the BHC Act. 


Unless otherwise noted, nonbanking 
activities will be conducted throughout 
the United States. 

Unless otherwise noted, comments 
regarding each of these applications 
must be received at the Reserve Bank 
indicated or the offices of the Board of 
Governors not later than January 4, 
1999. 

A. Federal Reserve Bank of Dallas 
(W. Arthur Tribble, Vice President) 2200 
North Pearl Street, Dallas, Texas 75201- 
2272: 

1. Eggemeyer Advisory Corporation, 
Castle Creek Capital, LLC, California 
Castle Creek Cay ital Partners Fund I, 
LP, all of Rancho Santa Fe, California; 
to acquire 15.8 percent of the voting 
shares of UB & T Holding Company, 
Abilene, Texas, and thereby indirectly 
acquire United Bank & Trust Company, 
Abilene, Texas. 

2. State National Bancshares, Inc., 
Lubbock, Texas; to acquire 100 percent 
of the voting shares of UB & T Holding 
Company, Abilene, Texas, and thereby 
indirectly acquire United Bank & Trust 
Company, Abilene, Texas. 

Board of Governors of the Federal Reserve 
System, December 2, 1998. 

Robert deV. Frierson, 

Associate Secretary of the Board. 

[FR Doc. 98-32465 Filed 12—7-98; 8:45 am] 
BILLING CODE 6210-01-F 


FEDERAL RESERVE SYSTEM 


Formations of, Acquisitions by, and 
Mergers of Bank Holding Companies 


The companies listed in this notice 
have applied to the Board for approval, 
pursuant to the Bank Holding Company 
Act of 1956 (12 U.S.C. 1841 et seq.) 
(BHC Act), Regulation Y (12 CFR Part 
225), and all other applicable statutes 
and regulations to become a bank 
holding company and/or to acquire the 
assets or the ownership of, control of, or 
the power to vote shares of a bank or 
bank holding company and all of the 
banks and nonbanking companies 
owned by the bank holding company, 
including the companies listed below. 

The applications listed below, as well 
as other related filings required by the 
Board, are available for immediate 
inspection at the Federal Reserve Bank 
indicated. The application also will be 
available for inspection at the offices of 
the Board of Governors. Interested 
persons may express their views in 
writing on the standards enumerated in 
the BHC Act (12 U.S.C. 1842(c)). If the 
proposal also involves the acquisition of 
a nonbanking company, the review also 
includes whether the acquisition of the 
nonbanking company complies with the 


standards in section 4 of the BHC Act. 
Unless otherwise noted, nonbanking 
activities will be conducted throughout 
the United States. * 

Unless otherwise noted, comments 
regarding each of these applications 
must be received at the Reserve Bank 
indicated or the offices of the Board of 
Governors not later than January 8, 
1999. ‘ 

A. Federal Reserve Bank of Dallas 
(W. Arthur Tribble, Vice President) 2200 
North Pear] Street, Dallas, Texas 75201- 
2272: 

1. First National Bank of Clovis 
Employee Stock Ownership Trust, 
Clovis, New Mexico; to acquire 30.31 
percent of the voting shares of National 
Bancshares, Inc., Clovis, New Mexico, 
and thereby indirectly acquire First 
National Bank of Clovis, Clovis, New 
Mexico. 

Board of Governors of the Federal Reserve 
System, December 3, 1998. 

Robert deV. Frierson, 

Associate Secretary of the Board. 

[FR Doc. 98—32549 Filed 12—7—98; 8:45 am] 
BILLING CODE 6210-01-F 


FEDERAL RESERVE SYSTEM 


Notice of Proposals to Engage in 
Permissible Nonbanking Activities or 
to Acquire Companies that are 
Engaged in Permissible Nonbanking 
Activities 


The companies listed in this notice 
have given notice under section 4 of the 
Bank Holding Company Act (12 U.S.C. 
1843) (BHC Act) and Regulation Y, (12 
CFR Part 225) to engage de novo, or to 
acquire or control voting securities or 
assets of a company, including the 
companies listed below, that engages 
either directly or through a subsidiary or 
other company, in a nonbanking activity 
that is listed in § 225.28 of Regulation 
Y (12 CFR 225.28) or that the Board has 
determined by Order to be closely 
related to banking and permissible for 
bank holding companies. Unless 
otherwise noted, these activities will be 
conducted throughout the United States. 

Each notice is available for inspection 
at the Federal Reserve Bank indicated. 
The notice also will be available for 
inspection at the offices of the Board of 
Governors. Interested persons may 
express their views in writing on the 
question whether the proposal complies 
with the standards of section 4 of the 
BHC Act. 

Unless otherwise noted, comments 
regarding the applications must be 
received at the Reserve Bank indicated 
or the offices of the Board of Governors 
not later than December 22, 1998. 


| 

| 

\ 

| 
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A. Federal Reserve Bank of San 
Francisco (Maria Villanueva, Manager 
of Analytical Support, Consumer 
Regulation Group) 101 Market Street, 
San Francisco, California 94105-1579: 

1. First Security Corporation, Salt 
Lake City, Utah; to acquire Van Kasper 
& Company, San Francisco, California, 
and thereby indirectly acquire Van 
Kasper Advisers, Inc., San Francisco, 
California; Van Kasper Capital, San 
Francisco, California; Van Kasper 
Ventures, San Francisco, California. Van 
Kasper & Company is the general 
partner of the following limited 
partnerships: Van Kasper Growth Fund, 
L.P., San Francisco, California; Van 


_Kasper American Labor Short-term 


Fixed Income Fund, L.P., San Francisco, 
California. Van Kasper & Company also 
controls 24.5 percent of Redwood 
Securities Group, Inc., San Francisco, 
California. 

Notificant proposes to engage in 
providing credit and credit related 
services, pursuant to §§ 225.28(b)(1) and 
(b)(2) of Regulation Y; providing 
investment and financial advisory 
services, pursuant to § 225.28(b)(6) of 
Regulation Y; providing brokerage 
services and investment advisory 
services, both separately and on a 
combined basis in connection with the 
purchase and sale of securities and 
related credit, custodial and other 
incidental services, pursuant to § 
225.28(b)(7)(i) of Regulation Y; buying 
and selling all types of securities on a 
“riskless principal” basis, pursuant to § 
225.28(b)(7)(ii) of Regulation Y; acting 
as agent in the private placement of all 
types of securities, pursuant to § 
225.28(b)(7)(iii) of Regulation Y ; 
underwriting and dealing in obligations 
of the United States, general obligations 
of the states and their political 
subdivisions and other obligations, 
instruments and securities that member 
bank of the Federal Reserve System may 
underwrite or deal in, pursuant to § 
225.28(b)(8)(i) of Regulation Y; engaging 
as principal in investing and trading 
activities, pursuant to § 225.28(b)(8)(ii) 
of Regulation Y; underwriting and 
dealing in the following securities 
(collectively ‘“Tier II Securities”’): all 
types of debt, equity, and other 
securities (other than ownership 
interests in open-end investment 
companies offered and sold to U.S. 
persons that a member bank may not 
underwrite or deal in) (‘‘bank ineligible 
securities”) as permissible by Board 
Orders, See, Fifth Third Bancorp, 84 
Fed. Res. Bull. 677 (1998), and J.P. 
Morgan & Co., 75 Fed. Res. Bull. 192 
(1989); acting as agent in the sale of 
insurance and annuities, pursuant to § 
225.28(b)(8)(iv) of Regulation Y; and 


serving as general partner of private 
investment limited partnerships as 
permissible by Board Order, See, 
Dresdner Bank AC/Oeschle 
International Advisors, L.P., 84 Fed. 
Res. Bull. 361 (1998). 

Board of Governors of the Federal Reserve 
System, December 2, 1998. 
Robert deV. Frierson, 
Associate Secretary of the Board. 
[FR Doc. 98-32463 Filed 12-7-98; 8:45 am] 
BILLING CODE 6210-01-F 


FEDERAL RESERVE SYSTEM 


Notice of Proposais to Engage in 
Permissible Nonbanking Activities or 
to Acquire Companies that are 
Engaged in Permissible Nonbanking 
Activities 


The companies listed in this notice 
have given notice under section 4 of the 
Bank Holding Company Act (12 U.S.C. 
1843) (BHC Act) and Regulation Y, (12 
CFR Part 225) to engage de novo, or to 
acquire or control voting securities or 
assets of a company, including the 
companies listed below, that engages 
either directly or through a subsidiary or 
other company, in a nonbanking activity 
that is listed in § 225.28 of Regulation 
Y (12 CFR 225.28) or that the Board has 
determined by Order to be closely 
related to banking and permissible for 
bank holding companies. Unless 
otherwise noted, these activities will be 
conducted throughout the United States. 

Each notice is available for inspection 
at the Federal Reserve Bank indicated. 
The notice also will be available for 
inspection at the offices of the Board of 
Governors. Interested persons may 
express their views in writing on the 
question whether the proposal complies 
with the standards of section 4 of the 
BHC Act. 

Unless otherwise noted, comments 
regarding the applications must be 
received at the Reserve Bank indicated 
or the offices of the Board of Governors 
not later than December 30, 1998. 

A. Federal Reserve Bank of New 
York (Betsy Buttrill White, Senior Vice 
President) 33 Liberty Street, New York, 
New York 10045-0001: 

1. Istituto Bancario San Paolo di 
Torino-Istituto Mobiliare Italiano S.p.A., 
Turin, Italy; to acquire Mabon Securities 
Corp., New York, New York, and Cedar 
Street Securities Corp., New York, New 
York, and thereby engage in extending 
credit and servicing loans, pursuant to 
§§ 225.28(b)(1) and (b)(2) of Regulation 
Y; financial and investments advisory 
activities, pursuant to § 225.28(b)(6) of 
Regulation Y; agency transactional 
services for customer investments, 


pursuant to § 225.28(b)(7) of Regulation 
Y; investment transactions as principal, 
pursuant to § 225.28(b)(8) of Regulation 
Y; and underwriting and dealing in all 
types of debt and equity securities 
(other than ownership interests in open- 
end investment companies) on a limited 
basis. See, J.P. Morgan & Co. 
Incorporated, et al., 75 Fed. Res. Bull. 
192 (1989) (these activities are to be 
performed by Mabon Securities Corp. 
only). 

B. Federal Reserve Bank of 
Richmond (A. Linwood Gill III, 
Assistant Vice President) 701 East Byrd 
Street, Richmond, Virginia 23261-4528: 

1. BankAmerica Corporation, 
Charlotte, North Carolina; BancWest 
Corporation, Honolulu, Hawaii; BB&T 
Corporation, Winston-Salem, North 
Carolina; First Union Corporation, 
Charlotte, North Carolina; SunTrust 
Banks, Inc., Atlanta, Georgia; Wachovia 
Corporation, Winston-Salem, North 
Carolina; and Zions Bancorporation, 
Salt take City, Utah; to acquire H&S 
Holding Company, Wilimington, 
Delaware; and thereby indirectly 
acquire HONOR Technologies, Inc., 
Maitland, Florida, and STAR Systems, 
Inc., San Diego, California, and thereby 
engage in certain data processing and 
electronic funds transfer services, 
mandgement consulting services, and 
check verification services, pursuant to 
§§ 225.28 (b)(2), (b)(9) and (b)(14) of 
Regulation Y. 


Board of Governors of the Federal Reserve 
System, December 3, 1998. 
Robert deV. Frierson, 
Associate Secretary of the Board. 
[FR Doc. 98—32550 Filed 12—7—98; 8:45 am] 
BILLING CODE 6210-01-F 


FEDERAL RESERVE SYSTEM 
Sunshine Act Meeting 


AGENCY HOLDING THE MEETING: Board of 
Governors of the Federal Reserve 
System. 


TIME AND DATE: 11:00 a.m., Monday, 
December 14, 1998. 


PLACE: Marriner S. Eccles Federal 
Reserve Board Building, 20th and C 
Streets, N.W., Washington, D.C. 20551. 


STATUS: Closed. 
MATTERS TO BE CONSIDERED: 


1. Personnel actions (appointments, 
promotions, assignments, 
reassignments, and salary actions) 
involving individual Federal Reserve 
System employees. 

2. Any items carried forward from a 
previously announced meeting. 
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CONTACT PERSON FOR MORE INFORMATION: 
Lynn S. Fox, Assistant to the Board; 
202-452-3204. 

SUPPLEMENTARY INFORMATION: You may 
call 202-452-3206 beginning at 
approximately 5 p.m. two business days 
before the meeting for a recorded 
announcement of bank and bank 
holding company applications 
scheduled for the meeting; or you may 
contact the Board’s Web site at http:// 
www.federalreserve.gov for an 
electronic announcement that not only 
lists applications, but also indicates 
procedural and other information about 
the meeting. 


Dated: December 4, 1998. 
Robert DeV. Frierson, 
Associate Secretary of the Board. 
[FR Doc. 98-32735 Filed 12—4—98; 4:36 pm] 
BILLING CODE 6210-0-P 


FEDERAL RESERVE SYSTEM 


Agency Information Collection | 
Activities: Announcement of Board 
Approval Under Delegated Authority 
and Submission to OMB 


SUMMARY 
Background. Notice is hereby given of 
the final approval of proposed 
information collections by the Board of 
Governors of the Federal Reserve 
System (Board) under OMB delegated 
authority, as per 5 CFR 1320.16 (OMB 
Regulations on Controlling Paperwork 
Burdens on the Public). Board-approved 
collections of information are 
incorporated into the official OMB 
inventory of currently approved 
collections of information. Copies of the 
OMB 83-Is and supporting statements 
and approved collection of information 
instruments are placed into OMB’s 
public docket files. The Federal Reserve 
may not conduct or sponsor, and the 
respondent is not required to respond 
to, an information collection that has 
been extended, revised, or implemented 
on or after October 1, 1995, unless it 
displays a currently valid OMB control 
number. 
FOR FURTHER INFORMATION CONTACT: 
Chief, Financial Reports Section—Mary 
M. McLaughlin—Division of Research 
and Statistics, Board of Governors of 
the Federal Reserve System, 
Washington, DC 20551 (202-452-3829) 
OMB Desk Officer—Alexander T. 
Hunt—Office of Information and 
Regulatory Affairs, Office of 
Management and Budget, New 
Executive Office Building, Room 
3208, Washington, DC 20503 (202- 
395-7860) 
Final approval under OMB delegated 
authority of the extension for three 


years, without revision, of the following 
report: 

1. Report title: Recordkeeping and 
Disclosure Requirements Associated 
with Securities Transactions Pursuant to 
Regulation H 

OMB control number: 7100-0196 

Frequency: 

development of policy statement: one- 
time 

trust company report: quarterly 

transactions recordkeeping: on 
occasion 

disclosure: on occasion 

Reporters: state member banks and 
trust companies 

Annual reporting hours: 168,141 

Estimated average hours per response: 

development of policy statement: .50 
hours; 

trust company report: .25 hours; 

transactions recordkeeping: .05 hours; 

disclosure: .05 hours 

Number of respondents: 

development of policy statement: 77 

trust company report: 376 

transactions recordkeeping: 1,193 

disclosure: 1,193 
Small businesses are affected. 

General description of report: This 
information collection is mandatory (12 
U.S.C. 325). If the records maintained by 
state member banks come into the 
possession of the Federal Reserve, they 
are given confidential treatment (5 
U.S.C. 552(b)(4), (b)(6), and (b)(8)). 

Abstract: State-chartered member 
banks and trust companies effecting 
securities transactions for customers 
must establish and maintain a system of 
records, furnish confirmations to 
customers, and establish written 
policies and procedures relating to 
securities trading. They are required to 
maintain records for three years 
following the transaction. These 
requirements are necessary for customer 
protection, to avoid or settle customer 
disputes, and to protect the bank against 
potential liability arising under the anti- 
fraud and insider trading provisions of 
the Securities Exchange Act of 1934. 

Final approval under OMB delegated 
authority of the extension for three 
years, with revision, of the following 
report: 

2. Report title: Application for 
Employment with the Board of 
Governors of the Federal Reserve 
System 

Agency form number: FR 28 

OMB control number: 7100-0181 

Frequency: on occasion 

Reporters: employment applicants 

Annual reporting hours: 8,500 hours 

Estimated average hours per response: 
1 hour 

Number of respondents: 8,500 
Small businesses are not affected. 


General description of report: This 
information collection is required to 
obtain a benefit (12 U.S.C. 244 and 
248(1)). Individual respondent data are 
regarded as confidential and are given 
confidential treatment under (5 U.S.C. 
552(b)(2) and (b)(6)). 

Abstract: The Application collects 
information to determine the 
qualifications, suitability, and 
availability of applicants for 
employment with the Board. The 
Application asks about education, 
training, employment, and other 
information covering the period since 
the applicant left high school. Due to 
the nature of the Board’s business the 
Board has added a question on whether 
the applicant owns debt (bonds) or 
equity (stocks) interests in certain 
financial institutions, including banks 
and primary government securities 
dealers. This is to inform prospective 
employees that divestiture may be 
required upon employment with the 
Board. The Board also added a question 
regarding how the applicant learned 
about the position so that the staff can 
enhance the efficiency of its recruiting 
efforts. 

Final approval under OMB delegated 
authority the implementation of the 
following report: 

3. Report titles: Annual Salary Survey, 
ad hoc surveys, and Compensation 
Trend Survey 

Agency form numbers: FR 29a, b, c 

OMB control number: 7100-0291 

Frequency: 

FR 29a - once each year 

FR 29b - on occasion 

FR 29c - once each year 

Reporters: employers who are 
competitors with the Federal Reserve 

Annual reporting hours: 

FR 29a - 280 hours 

FR 29b - 20 hours 

FR 29c - 1,000 hours 

Estimated average hours per response: 

FR 29a - 8 hours 

FR 29b - 1 hour 

FR 29c - 2 hours 

Number of respondents: 

FR 29a - 35 businesses 

FR 29b - 20 businesses 

FR 29c - 500 businesses 
Small businesses are affected. 

General description of report: This 
information collection is voluntary (12 
U.S.C. 244 and 248(1)) and is given 
confidential treatment (5 U.S.C. 
552(b)(4) and (b)(6)). 

Abstract: The surveys collect 
information on salaries, employee 
compensation policies, and other 
employee programs from employers that 
are considered competitors for Federal 
Reserve employees. The data from the 
surveys primarily are used to determine 
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the appropriate salary structure and 
salary adjustments for Federal Reserve 
employees. 

Board of Governors of the Federal Reserve 
System, December 1, 1998. 
Jennifer J. Johnson, 
Secretary of the Board. 
{FR Doc. 98-32462 Filed 12-7-98; 8:45AM] 
Billing Code 6210-01-F 


DEPARTMENT OF HEALTH AND 
HUMAN SERVICES 


Centers for Disease Control and 
Prevention 


State Childhood Lead Poisoning 
Prevention and Surveillance of Blood 
Lead Levels in Children Pre- 
application Workshop; Correction 


SUMMARY: The National Center for 
Environmental Health (NCEH) of the 
Centers for Disease Control and 
Prevention (CDC) published a notice in 
the Federal Register, Volume 63, 
Number 228, Page 65598, on November 
27, 1998, announcing the State 
Childhood Lead Poisoning Prevention 
and Surveillance of Blood Levels in 
Children Pre-application Workshop. 
The meeting name was incorrect in the 
notice. Please note the correct meeting 
name, as follows: 


NAME: State Childhood Lead Poisoning 
Prevention and Surveillance of Blood 
Levels in Children New and Competing- 
continuation Grantees Pre-application 
Workshop. 


CONTACT PERSON FOR MORE INFORMATION: 
Claudette Grant-Joseph, Lead Poisoning 
Prevention Branch, Division of 
Environmental Hazards and Health 
Effects, NCEH, CDC, 4770 Buford 
Highway, NE, M/S F—42, Atlanta, 
Georgia 30341-3724, telephone 770/ 
488-7330. 


The Director, Management Analysis 
and Services office has been delegated 
the authority to sign Federal Register 
notices pertaining to announcements of 
meetings and other committee 
management activities, for both the 
Centers for Disease Control and 
Prevention and the Agency for Toxic 
Substances and Disease Registry. 


Dated: December 2, 1998. 
Carolyn J. Russell, 


Director, Management Analysis and Services 
Office, Centers for Disease Control and 
Prevention (CDC). 


[FR Doc. 98-32490 Filed 12—7—98; 8:45 am] 
BILLING CODE 4163-18-P 


DEPARTMENT OF HEALTH AND 
HUMAN SERVICES 

Food and Drug Administration 

[Docket No. 98F—1022] 

COPA Distributors, Inc.; Filing of Color 
Additive Petition 


AGENCY: Food and Drug Administration, 
HHS. 


ACTION: Notice. 


SUMMARY: The Food and Drug 
Administration (FDA) is announcing 
that COPA Distributors, Inc., has filed a 
petition proposing that the color 
additive regulations be amended to 
provide for the safe use of pyrogallol 
and ferrous sulfate as a color additive in 
hair dyes. 

FOR FURTHER INFORMATION CONTACT: 
Aydin Orstan, Center for Food Safety 
and Applied Nutrition (HFS—215), Food 
and Drug Administration, 200 C St. SW., 
Washington, DC 20204, 202-418-3076. 
SUPPLEMENTARY INFORMATION: Under the 
Federal Food, Drug, and Cosmetic Act 
(sec. 721(d)(1) (21 U.S.C. 379e(d)(1))), 
notice is given that a color additive 
petition (CAP 8C0263) has been filed by 
COPA Distributors, Inc., c/o Research 
It!, Inc., 116 Huckleberry Lane, 
Henderson, NV 89014. The petition 
proposes to amend the color additive 
regulations to provide for the safe use of 
pyrogallol and ferrous sulfate as a color 
additive in hair dyes. 

The agency has determined under 21 
CFR 25.32(r) that this action is of a type 
that does not individually or 
cumulatively have a significant effect on 
the human environment. Therefore, 
neither an environmental assessment 
nor an environmental impact statement 
is required. 

Dated: November 10, 1998. 

George H. Pauli, 

Acting Director, Office of Premarket 
Approval, Center for Food Safety and Applied 
Nutrition. 

[FR Doc. 98-32507 Filed 12-7-98; 8:45 am] 
BILLING CODE 4160-01-F 


DEPARTMENT OF HEALTH AND 
HUMAN SERVICES 


Health Resources and Services 
Administration 


Agency Information Collection 
Activities: Submission for OMB 
Review; Comment Request 


Periodically, the Health Resources 
and Services Administration (HRSA) 
publishes abstracts of information 
collection requests under review by the. 
Office of Management and Budget, in 
compliance with the Paperwork 
Reduction Act of 1995 (44 U.S.C. 
Chapter 35). To request a copy of the 
clearance requests submitted to OMB for 
review, call the HRSA Reports 
Clearance Office on (301)—443-1129. 


The following request has been 
submitted to the Office of Management 
and Budget for review under the 
Paperwork Reduction Act of 1995. 


Proposed Project: Ryan White CARE 
Act Dental Reimbursement Program— 
0915-0151—Revision 


This is a request for approval of a 
revision of the application and 
instructions used by accredited dental 
schools and post-doctoral dental 
programs requesting reimbursement for 
documented uncompensated costs for 
providing oral health care for HIV 
infected individuals. Awards are 
authorized under section 776(b) of the 
PHS Act (42 U.S.C. 294n). 


The HIV/AIDS Bureau needs to 
collect this information to determine the 
amount of the reimbursement award 
that is made to each institution. The 
information will also assist the Health 
Resources and Services Administration 
in understanding: (1) the extent to 
which dental programs are involved in 
the treatment of HIV infected 


- individuals; (2) the type of individuals 


seeking care; (3) the scope and extent of 
HIV oral health services provided; (4) 
the time and costs involved in providing 
these services; and (5) how the funds 
used by the institutions are allocated. 


The hourly burden estimate has 
increased substantially based upon the 
experience of the grantees in completing 
the information required. The burden 
estimate is as follows: 


Type of information 


Number of 
respondents 


Responses 
per raspond- Total burden 
ent 


hours 


Hours per 
response 


Application 


105 


1 17.5 1838 
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Written comments and 
recommendations concerning the 
proposed information collection should 
be sent within 30 days of this notice to: 
Wendy A. Taylor, Human Resources 
and Housing Branch, Office of 
Management and Budget, New 
Executive Office Building, Room 10235, 
Washington, D.C. 20503. 


Dated: December 2, 1998. 
Jane Harrison, 


Director, Division of Policy Review and 
Coordination. 


[FR Doc. 98-32514 Filed 12-7-98; 8:45 am] 
BILLING CODE 4160-15-P 


DEPARTMENT OF HEALTH AND 
HUMAN SERVICES 


National Institutes of Health 


National Institute of Diabetes and 
Digestive and Kidney Diseases; 
Licensing Opportunity and/or 
Cooperative Research and 
Development Agreement (CRADA) 
Opportunity to Develop a Hepatitis C 
virus (HCV) Vaccine Based Upon the 
Synthesis and Purification of Non- 
infectious HCV-like Particles 
Containing HCV Structural Proteins 


AGENCY: National Institutes of Health, 
Public Health Service, DHHS. 


ACTION: Notice. 


SUMMARY: The National Institute of 
Diabetes and Digestive and Kidney 
Diseases (NIDDK) of the National 
Institutes of Health (NIH) is seeking 
licensees and/or capability statements 
from parties interested in entering into 
a Cooperative Research and 
Development Agreement (CRADA) to 
develop a hepatitis C virus (HCV) 
vaccine based on in the synthesis, large 
scale production and purification of 
non-infectious HCV-like particles 
containing HCV structural proteins 
(Baumert, TF et al. 1998, J. Virol. 
72:3827—3836). 

The invention claimed in DHHS 
Reference No. E-009-97/0, “Synthesis 
and Purification of Hepatitis C Virus- 
Like Particles In Vitro” (TJ Liang, TF 
Baumert), field 08 Nov 96, is available 
for licensing (in accordance with 35 
U.S.C. 207 and 37 CFR Part 404) and/ 
or further development under one or 
more CRADAs in the clinically 
important applications described below 
in the SUPPLEMENTARY INFORMATION 
section. 


DATES: Only written CRADA capability 
statements received by the NIDDK on or 
before March 1, 1999 will be 
considered. There is no deadline by 


which license applications must be 
received. 


ADDRESSES: Capability statements 
should be submitted to Dr. Michael W. 
Edwards, Office or Technology 
Development, National Institute 
Diabetes and Digestive and Kidney 
Diseases, National Institutes of Health, 
BSA Building, Suite 350 MSC 2690, © 
9190 Rockville Pike, Bethesda, MD 
20814-3800; Tel: 301/496-7778, Fax: 
301/402-0535; Electronic mail: 
mels@nih.gov. 

Questions about the licensing 
opportunity, copies of the patent 
application, or requests for license 
applications should be addressed to 
Carol Salata, Ph.D., Technology 
Licensing Specialist, Office of 
Technology Transfer, National Institutes 
of Health, 6011 Executive Boulevard, 
Rockville, MD 20852-3804; Tel: 301/ 
496-7057 ext. 232; Fax: 301/402-0220; 
Electronic mail: cs253n@nih.gov. 
SUPPLEMENTARY INFORMATION: HCV is a 
major causative agent of post- 
transfusion and community-acquired 
non-A, non-B hepatitis world-wide. 
About 4 million people in the U.S. and 
probably more than 100 million 
worldwide are infected with HCV. The 
majority of HCV infected individuals 
become persistently infected and many 
develop chronic hepatitis which 
progresses eventually to liver cirrhosis 
and hepatocellular carcinoma. 

HCV is a member of the flavivirus 
family. The HCV viron contains a 
positive-strand RNA genome of 9.5 
kilobases including a highly conserved 
5’ non-coding region followed by a long 
open reading frame of 9030 to 9099 
nucleotides that is translated into a 
single polyprotein about 3,010 to 3030 
amino acids long. Although the viral 
genomic organization has been 
characterized in detail, morphologic 
analysis of hepatitis C virus has been 
hampered by low levels of HCV 
particles in infected patients and the 
inability to propagate efficiently the 
virus in cultured cells. The levels of the 
viral particles present in infected 
patient plasma and/or liver tissues are 
very low, making it difficult to visualize 
the virus. Studies of HCV infection in 
chimpanzees, a reliable animal model 
for hepatitis C, have provided evidence 
that HCV is inactivated by chloroform, 
indicating that it contains lipids and 
therefore is probably enveloped. 
Filtration studies have estimated the 
viron particle size to be about 30-60 nm 
in diameter. 

Under the CRADA the synthesis, large 
scale production, and purification of 
HCV virus-like particles will be 
optimized and the agent evaluated in a 


series of preclinical studies in animals 
as well as initial safety testing in 
humans. Positive outcomes of these 
studies will indicate continued clinical 
development aimed at supporting 
regulatory approval of a product to be 
labeled for use in humans. 

NIDDK’s principal investigator has 
extensive experience with recombinant 
technology as applied to the synthesis, 
purification and testing of HCV-like 
particles. The Collaborator in this 
endeavor is expected to assist NIDDK in 
evaluating its current system for 
producing HCV vaccine formulation and 
to develop and optimize adjuvants, if 
necessary, to manufacture sufficient 
quantities of the product for preclimical 
testing in animals and initial safety 
studies in humans. The Collaborator 
must have experience in the 
manufacture of vaccine formulations 
according to applicable FDA guidelines 
and Points to Consider documents to 
include Good Manufacturing Procedures 
(GMP). In addition, it is expected that 
the Collaborator would provide funds to 
supplement the NIDDK PI's research 
budget for the project and to support the 
preclinical and initial human testing. 

The capability statement should 
include detailed descriptions of: (1) 
Collaborator’s expertise in vaccine 
formulation and development, (2) 
Collaborator’s ability to manufacture 
sufficient quantities of the product 
according to FDA guidelines and Points 
to Consider documents, (3) the technical 
expertise of the Collaborator’s principal 
investigator and laboratory group in 
preclinical safety testing (e.g., expertise 
in in vitro and in vivo toxicity, efficacy 
and pharmacology studies) and initial 
human safety studies, and (4) 
Collaborator’s ability to provide 
adequate funding to support preclinical 
and initial human safety studies 
required for marketing approval. 

The Public Health Service (PHS) has 
filed patent applications both in the 
U.S. and internationally related to this 
technology. Notice of the availability of 
the patent applications for licensing was 
first published in the Federal Register 
on January 28, 1998 (63 FR 4274). 
Information about the patent 
applications and pertinent information 
not yet publicly described may be 
obtained under a Confidential 
Disclosure Agreement. Respondees 
interested in licensing the invention(s) 
will be required to submit an 
Application for License to Public Health 
Service Inventions. Respondees 
interested in submitting a CRADA 
proposal should be aware that it may be 
necessary to secure a license to the 
above patent rights in order to 
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commercialize products arising from a 
CRADA. 
Dated: December 1, 1998. 
Jack Spiegel, 
Director, Division of Technology, 


Development and Transfer, Office of 
Technology Transfer. 


[FR Doc. 98-32491 Filed 12-7—98; 8:45 am] 
BILLING CODE 4140-01-M 


DEPARTMENT OF HEALTH AND 
HUMAN SERVICES 


National Institutes of Health 


National Center for Research 
Resources; Notice of Closed Meeting 


Pursuant to section 10(d) of the 
Federal Advisory Committee Act, as 
amended (5 U.S.C. Appendix 2), notice 
is hereby given of the following 
meeting. 

The meeting will be closed to the 
public in accordance with the 
provisions set forth in sections 
552b(c)(4) and 552b(c)(6), Title 5 U.S.C., 
as amended. The grant applications and 
the discussions could disclose 
confidential trade secrets or commercial 
property such as patentable material, 
and personal information concerning 
individuals associated with the grant 
applications, the disclosure of which 
would constitute a clearly unwarranted 
invasion of personal privacy. 


Name of Committee: National Center for 
Research Resources Special Emphasis Panel 
Biomedical Research Technology 

Date: February 11-12, 1999 

Time: February 11, 1999, 8:00 AM to 
Adjournment 

Agenda: To review and evaluate grant 
applications 

Place: Holiday Inn Bethesda, 8120 
Wisconsin Avenue, Bethesda, MD 20814 

Contact Person: John L. Meyer, PHD, 
Scientific Review Administrator, Office of 
Review, National Center for Research 
Resources, 6705 Rockledge Drive, MSC 7965, 
Room 6018, Bethesda, MD 20892-7965, 301- 
435-0822 


(Catalogue of Federal Domestic Assistance 
Program Nos. 93.306, Comparative Medicine, 
93.306, 93.333, Clinical Research, 93.333, 
93.371, Biomedical Technology; 93.389, 
Research Infrastructure, National Institutes of 
Health, HHS) 

Dated: December 1, 1998. 
LaVerne Y. Stringfield, 
Committee Management Officer, NIH. 
[FR Doc. 98—32493 Filed 12—7—98; 8:45 am] 
BILLING CODE 4140-01-M 


DEPARTMENT OF HEALTH AND 
HUMAN SERVICES 


National Institutes of Health 


National Human Genome Research 
Institute; Notice of Closed Meeting 


Pursuant to section 10(d) of the 
Federal Advisory Committee Act, as 
amended (5 U.S.C. Appendix 2), notice 
is hereby given of the following 
meeting. 

The meeting will be closed to the 
public in accordance with the 
provisions set forth in sections 
552b(c)(4) and 552b(c)(6), Title 5 U.S.C., 
as amended. The grant applications and 
the discussions could disclose 
confidential trade secrets or commercial 
property such as patentable material, 
and personal information concerning 
individuals associated with the grant 
applications, the disclosure of which 
would constitute a clearly unwarranted 
invasion of personal privacy. 


Name of Committee: National Human 
Genome Research Institute Special Emphasis 
Panel 

Date: December 11, 1998 

Time: 3:00 PM to 5:00 PM 

Agenda: To review and evaluate grant 
applications 

Place: National Human Genome Research 
Institute, National Institutes of Health, 
Building 38A, Room 609, Bethesda, MD 
20892, (Telephone Conference Call) 

Contact Person: Ker. D. Nakamura, PHD, 
Scientific Review Administrator, Office of 
Scientific Review, National Human Genome 
Research Institute, National Institutes of 
Health, Bethesda, MD 20892, (301) 402-0838 

This notice is being published less than 15 
days prior to the meeting due to the timing 
limitations imposed by the review and 
funding cycle. 


(Catalogue of Federal Domestic Assistance 
Program Nos. 93.172, Human Genome 


Research, National Institutes of Health, HHS). 


Dated: December 1, 1998. 
LaVerne Y. Stringfield, 
Committee Management Officer, NIH. 
[FR Doc. 98-32494 Filed 12-7—-98; 8:45 am] 
BILLING CODE 4140-01-M 


DEPARTMENT OF HEALTH AND 
HUMAN SERVICES 


National Institutes of Health 


National Institute of Mental Health; 
Notice of Closed Meeting 


Pursuant to section 10(d) of the 
Federal Advisory Committee Act, as 
amended (5 U.S.C. Appendix 2), notice 
if hereby given of the following meeting. 

The meeting will be closed to the 
public in accordance with the 
provisions set forth in sections 


552b(c)(4) and 552b(c)(6), Title 5 U.S.C., 
as amended. The grant applications and 
the discussions could disclose 
confidential trade secrets or commercial 
property such as patentable material, 
and personal information concerning 
individuals associated with the grant 
applications, the disclosure of which 
would constitute a clearly unwarranted 
invasion of personal privacy. 


Name of Committee: National Institute of. 
Mental Health Special Emphasis Panel 

Date: December 15, 1998 

Time: 2:00 PM to 4:00 PM 

Agenda: To review and evaluate grant 
applications 

Place: Parklawn Building—Room 9-101, 
5600 Fishers Lane, Rockville, MD 20857, 
(Telephone Conference Call) 

Contact Person: Russell E. Martenson, 
PHD, Scientific Review Administrator, 
Division of Extramural Activities, National 
Institute of Mental Health, NIH, Parklawn 
Building, 5600 Fishers Lane, Room 9-101, 
Rockville, MD 20857, 301-443-3936 

This notice is being published less than 15 

days prior to the meeting due to the timing 
limitations imposed by the review and 
funding cycle. 
(Catalogue of Federal Domestic Assistance 
Program Nos. 93.242, Mental Health Research 
Grants; 93.281, Scientist Development 
Award, Scientist Development Award for 
Clinicians, and Research Scientist Award; 
93.282, Mental Health National Research 
Service Awards for Research Training, 
National Institutes of Health, HHS) 

Dated: December 1, 1998. 

LaVerne Y. Stringfield, 

Committee Management Officer, NIH. 

[FR Doc. 98-32492 Filed 12-7-98; 8:45 am] 
BILLING CODE 4140-01-M 


DEPARTMENT OF HEALTH AND 
HUMAN SERVICES 


National Institutes of Health 


National Institute of Nursing Research; 
Notice of Closed Meeting 


Pursuant to section 10(d) of the 
Federal Advisory Committee Act, as 
amended (5 U.S.C. Appendix 2), notice 
is hereby given of the following 
meeting. 

The meeting will be closed to the 
public in accordance with the 
provisions set forth in sections 
552b(c)(4) and 552b(c)(6), Title 5 U.S.C., 
as amended. The grant applications and 
the discussions could disclose 
confidential trade secrets or commercial 
property such as patentable material, 
and personal information concerning 
individuals associated with the grant 
applications, the disclosure of which 
would constitute a clearly unwarranted 
invasion of personal privacy. 
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Name of Committee: National Institute of 
Nursing Research Special Emphasis Panel 
Individual National Research Service Award 
Applications 

Date: December 4, 1998 

Time: 1:00 PM to 5:00 PM 

Agenda: To review and evaluate grant 
applications 

Place: 45 Natcher Bldg, Rm 5As.25u, 
Bethesda, MD 20892, (Telephone Conference 
Call) 

Contact Person: Mary J. Stephens-Frazier, 
PHD, Scientific Review Administrator, 
National Institute of Nursing Research 
National Institutes of Health/PHS/DHHS, 
Natcher Building, Room 3AN32, Bethesda, 
MD 20892, (301) 594-5971 

This notice is being published less than 15 

days prior to the meeting due to the timing 
limitations imposed by the review and 
funding cycle. 
(Catalogue of Federal Domestic Assistance 
Program Nos. 93.361, Nursing Research, 
National Institutes of Health, HHS) 

Dated: December 1, 1998. 

LaVerne Y. Stringfield, 

Committee Management Officer, NIH. 

[FR Doc. 98-32495 Filed 12-7-98; 8:45 am] 
BILLING CODE 4140-01-M 


DEPARTMENT OF HEALTH AND 
HUMAN SERVICES 


National Institutes of Health 


Center For Scientific Review; Notice of 
Closed Meetings 


Pursuant to section 10(d) of the 
Federal Advisory Committee Act, as 
amended (5 U.S.C. Appendix 2), notice 
is hereby given of the following 
meetings. 

The meetings will be closed to the 
public in accordance with the 
provisions set forth in sections 
552b(c)(4) and 552b{c)(6), Title 5 U.S.C., 
as amended. The grant applications and 
the discussions could disclose 
confidential trade secrets or commercial 
property such as patentable material, 
and personal information concerning 
individuals associated with the grant 
applications, the disclosure of which 
would constitute a clearly unwarranted 
invasion of person privacy. 

Name of Committee: Center for Scientific 
Review Special Emphasis Panel 

Date: December 7, 1988 

Time: 11:30 AM to 1:00 PM 

Agenda: To review and evaluate grant 
applications 

Place: NIH, Rockledge 2, Bethesda, MD 
20892, (Telephone Conference Call) 

Contact Person: David Monsees, PHD, 
Scientific Review Administrator, Center for 
Scientific Review, National Institutes of 
Health, 6701 Rockledge Drive, Room 3199, 
MSC 7816, Bethesda, MD 20892, (301) 435- 
0684 


This notice is being published less than 15 
days prior to the meeting due to the timing 


limitations imposed by the review and 
funding cycle. 

Name of Committee: Center for Scientific 
Review Special Emphasis Panel 

Name of Committee: Center for Scientific 
Review Special Emphasis Panel 

Date: December 10, 1988 

Time: 2:00 PM to 3:30 PM 

Agenda: To review and evaluate grant 
applications 

Place: NIH, Rockledge 2, Bethesda, MD 
20892, (Telephone Conference Call) 

Contact Person: Garrett V. Keefer, PHD, 
Scientific Review Administrator, Center for 
Scientific Review, National Institutes of 
Health, 6701 Rockledge Drive, Room 4190, 
MSC 7808, Bethesda, MD 20892, (301) 435- 
1152 

This notice is being published less than 15 
days prior to the meeting due to the timing 
limitations imposed by the review and 
funding cycle. 

Name of Committee: Center for Scientific 
Review Special Emphasis Panel 

Date: December 11, 1998 

Time: 1:00 PM to 4:00 PM 

Agenda: To review and evaluate grant 
applications 

Place: NIH, Rockledge 2, Bethesda, MD 
20892, (Telephone Conference Call) 

Contact Person: Donald Schneider, PHD, 
Scientific Review Administrator, Center for 
Scientific Review, National Institutes of 
Health, 6701 Rockledge Drive, Room 4172, 
MSC 7806, Bethesda, MD 20892, (301) 435- 
1727 

This notice is being published less than 15 
days prior to the meeting due to the timing 
limitations imposed by the review and 
funding cycle. 

Name of Committee: Center for Scientific 
Review Special Emphasis Panel 

Date: December 11, 1988 

Time: 1:00 PM to 4:00 PM 

Agenda: To review and evaluate grant 
applications 

Place: NIH, Rockledge 2, Bethesda, MD 
20892, (Telephone Conference Call) 

Contact Person: Carol A. Campbell, PHD, 
Scientific Review Administrator, Center for 
Scientific Review, National Institutes of 
Health, 6701 Rockledge Drive, Room 5196, 
MSC 7848, Bethesda, MD 20892, (301) 435- 
1257 

This notice is being published less than 15 
days prior to the meeting due to the timing 
limitations imposed by the review and 
funding cycle. 

Name of Committee: Center for Scientific 
Review Special Emphasis Panel 

Date: December 11, 1998 

Time: 1:00 PM to 2:00 PM 

Agenda: To review and evaluate grant 
applications 

Place: NIH, Rockledge 2, Bethesda, MD 
20892, (Telephone Conference Call) 

Contact Person: Jean Hickman, PHD, 
Scientific Review Administrator, Center for 
Scientific Review, National Institutes of 
Health, 6701 Rockledge Drive, Room 4194, 
MSC 7808, Bethesda, MD 20892, (301) 435- 
1146 

This notice is being published less than 15 
days prior to thé meeting due to the timing 
limitations imposed by the review and 
funding cycle. 


Name of Committee: Center for Scientific 
Review Special Emphasis Panel 

Date: December 11, 1998 

Time: 1:00 PM to 2:00 PM 

Agenda: To review and evaluate grant 
applications 

Place: NIH, Rockledge II, Bethesda, MD 
20892, (Telephone Conference Call) 

Contact Person: Alexander D. Politis, PHD, 
Scientific Review Administrator, Center for 
Scientific Review, National Institutes of 
Health, 6701 Rockledge Drive, Room 4204, 
MSC 7812, Bethesda, MD 20892, (301) 435— 
1225, politisa@drg.nih.gov 

This notice is being published less than 15 
days prior to the meeting due to the timing 
limitations imposed by the review and 
funding cycle. 

Name of Committee: Center for Scientific 
Review Special Emphasis Panel 

Date: December 14, 1998 

Time: 3:30 PM to 5:30 PM 

Agenda: To review and evaluate grant 
applications 

Place: NIH, Rockledge 2, Bethesda, MD 
20892, (Telephone Conference Call) 

Contact Person: Gloria B. Levin, PHD, 
Scientific Review Administrator, Center for 
Scientific Review, National Institutes of 
Health, 6701 Rockledge Drive, Room 3166, 
MSC 7848, Bethesda, MD 20892, (301) 435—- 
0692 

This notice is being published less than 15 
days prior to the meeting due to the timing 
limitations imposed by the review and 
funding cycle. 

Name of Committee: Center for Scientific 
Review Special Emphasis Panel 

Date: December 14, 1998 

Time: 12:30 PM to 3:00 PM 

Agenda: To review and evaluate grant 
applications 

Place: NIH, Rockledge 2, Bethesda, MD 
20892, (Telephone Conference Call) 

Contact Person: Cheri Wiggs, PHD, 
Scientific Review Administrator, Center for 
Scientific Review, National Institutes of 
Health, 6701 Rockledge Drive, Room 5194, 
MSC 7848, Bethesda, MD 20892, (301) 435— 
1261 

This notice is being published less than 15 
days prior to the meeting due to the timing 
limitations imposed by the review and 
funding cycle. 
(Catalogue of Federal Domestic Assistance 
Program Nos. 93.306, Comparative Medicine, 
93.306; 93.333, Clinical Research, 93.333, 
93.337, 93.393-93.396, 93.837-93.844, 
93.846—-93.878, 93.892, 93.893, National 
Institutes of Health, HHS) 


Dated: December 2, 1998. 
Laverne Y. Stringfield, 
Committee Management Officer, NIH. 
[FR Doc. 98-32496 Filed 12—7-98; 8:45 am] 
BILLING CODE 4140-01-M 
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DEPARTMENT OF THE INTERIOR 
Fish and Wildlife Service 


Availability of an Environmental 
Assessment and Receipt of an 
Application for an Incidental Take 
Permit for the Kaiser Sand and Gravel 
Company Felton Sand Plant, Santa 
Cruz County, California 


AGENCY: Fish and Wildlife Service, 
Interior. 


ACTION: Notice of availability 


SUMMARY: Kaiser Sand and Gravel 
Company of Pleasanton, California, has 
applied to the Fish and Wildlife Service 
for an incidental take permit pursuant to 
the Endangered Species Act of 1973, as 
amended. The Service proposes to issue 
an incidental take permit for the 
federally listed endangered Mount 
Hermon June beetle (Polyphylla 
barbata) and Zayante band-winged 
grasshopper (Trimerotropis infantilis) at 
Kaiser’s Felton Sand Plant located near 
Felton in Santa Cruz County, California. 
This notice announces the availability 
of the permit application and the 
Environmental Assessment. The permit 
application includes the Habitat 
Conservation Plan for the Felton Sand 
Plant and an Implementing Agreement. 
All comments received, including 
names and addresses, will become part 
of the administrative record and may be 
made available to the public. 

DATES: Written comments should be 
received on or before January 7, 1999. 
ADDRESSES: Comments should be 
addressed to Diane K. Noda, Field 
Supervisor, Fish and Wildlife Service, 
2493 Portola Road, Suite B, Ventura, 
California 93003. Written comments 
may also be sent by facsimile to (805) 
644-3958. 

FOR FURTHER INFORMATION CONTACT: 
David Pereksta, Fish and Wildlife 
Biologist, at the above address; 
telephone (805) 644-1766. 
SUPPLEMENTARY INFORMATION: 


Availability of Documents 


Individuals wishing copies of the 
documents should immediately contact 
the Service’s Ventura Fish and Wildlife 
Office at the above referenced address or 
telephone. Documents will also be 
available for public inspection, by 
appointment, during normal business 
hours at the above address. 


Background Information 


The Felton Plant has been operating 
as a sand quarry since 1954, pursuant to 
the California Surface Mining and 
Reclamation Act and related 
authorization from the County of Santa 


Cruz. The Plant encompasses 
approximately 232 acres within Santa . 
Cruz County, California, immediately 
north and west of the City of Scotts 
Valley. The sand plant property is 
generally bounded by Wirth Lane to the 
south, Mt. Hermon Road to the east and 
north, and undeveloped County lands to 
the west. Approximately 63 percent 
(approximately 146 acres) of the site is 
actively mined and is comprised of bare 
slopes, pits, a small quarry office and 
associated mining equipment. A portion 
of the quarry (approximately 37 acres; 
17 percent) is currently being reclaimed; 
these completed mining areas are being 
revegetated with native plant species 
indicative of northern maritime 
chaparral and coast range ponderosa 
pine forest. The undisturbed portions of 
the quarry (approximately 47 acres; 20 
percent) support two major plant 
community types: northern maritime 
chaparral and coast range ponderosa 
pine forest. The properties to the west, 
north, and east are predominately 
undeveloped and forested. Single-family 
residential development occurs south 
and east of the site within the City of 
Scotts Valley. 

Of the 47 acres within the site that are 
undisturbed, 14 acres are scheduled for 
mining as per the quarry’s approved 
mining plan. Mining within this 14-acre 
area would adversely affect the Zayante 
band-winged grasshopper and Mount 
Hermon June beetle. Kaiser Sand and 
Gravel Company has applied to the 
Service for an incidental take permit for 
these two species and has prepared a 
Habitat Conservation Plan which 
includes measures to minimize and 
mitigate the impacts of this mining on 
these species. 

Other areas of the quarry support two 
federally-listed plant species, the Ben 
Lomond wallflower (Erysimum 
teretifolium) and the Ben Lomond 
spineflower (Chorizanthe pungens var. 
hartwegiana). These two species are not 
known to occur within the 14-acre 
mining area and will not be adversely 
affected by mining activities or by this 
Habitat Conservation Plan. 

Kaiser Sand and Gravel Company 
needs an incidental take permit from the 
Service because listed wildlife species 
are protected against “take” pursuant to 
section 9 of the Act. That is, no one may 
harass, harm, pursue, hunt, shoot, 
wound, kill, trap, capture or collect 
listed animal species, or attempt to 
engage in such conduct (16 USC 1538). 
The Service, however, may issue 
permits to take listed animal species if 
such taking is incidental to, and not the 
purpose of, otherwise lawful activities. 
Regulations governing permits for 
endangered species are at 50 CFR 17.22. 


The Service proposes to issue an 8- 
year permit to Kaiser Sand and Gravel 
Company for incidental take of an 
unquantifiable number of Mount 
Hermon June beetles and Zayante band- 
winged grasshoppers in the 14-acre 
mining area. The proposed action would 
result in the loss of habitat for, and 
individuals of, the Mount Hermon June 
beetle and Zayante band-winged 
grasshopper in the 14-acre mining area 
as the natural vegetation communities 
in which they are found are removed 
during mining operations. 

Kaiser Sand and Gravel Company has 
developed a Habitat Conservation Plan 
which proposes measures to minimize 
and mitigate impacts to listed species. 
Under the Plan, the Kaiser Company 
will: (1) grant conservation easements in 
perpetuity to the County for a 16.2-acre 
West Perimeter Habitat Set Aside Area 
(an area of undisturbed ponderosa pine 
forest) and a 15.0-acre Revegetation Set 
Aside Area; (2) provide for protection 
and long-term management of the West 
Perimeter Habitat and Revegetation Set 
Aside Areas, including maintenance of 
protective perimeter fencing and signs 
to prevent illegal trespass; (3) avoid 
unnecessary disturbance of listed 
species in other portions of the mine; (4) 
continue to revegetate completed 
mining areas with native plant species; 
(5) enhance 2.4 acres of existing 
revegetation within the Revegetation Set 
Aside Area with the goal of establishing 
potential habitat for the listed species; 
(6) revegetate 2.1 acres of completed 
slopes and benches within the 
Revegetation Set Aside Area with the 
goal of establishing potential habitat for 
the listed species; (7) continue to 
provide funding for and implement 
long-term management of the designated 
set aside areas; and (8) revise the 
existing mine revegetation plan by 
adopting a planting mix more conducive 
to the Plan Species to increase the 
Revegetation Set Aside Area’s value as 
potential habitat for the listed species. 
The Habitat Conservation Plan also 
defines measures to ensure that the 
elements of the Plan are implemented in 
a timely manner. 


Environmental Assessment 


The Environmental Assessment 
considers the environmental 
consequences of the proposed action 
and no action alternatives. A modified 
mining plan alternative was also 
considered to avoid take of the Mount 
Hermon June beetle and Zayante band- 
winged grasshopper, but was deemed 
unfeasible due to unavoidable impacts 
to the proposed 14-acre mining area 
from reclamation activities for adjacent 
areas that have been previously mined. 
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A no take alternative was not feasible 
due to the widespread distribution of 
potential habitat for the listed species in 
the 14-acre mining area. 

Under the no action alternative, the 
Service would not issue an incidental 
take permit to the Kaiser Company, the 
Habitat Conservation Plan would not be 
implemented, and mining expansion 
would not occur at the Felton Sand 
Plant. The Plant could still operate for 
the next 10 years, but only within the 
confines of the existing mining 
operation areas. Reclamation of 
previously mined areas would occur 
pursuant to the California Surface 
Mining and Reclamation Act; however, 
this alternative would not include the 
permanent habitat protection and 
conservation within the facility 
provided through the Habitat 
Conservation Plan, 

This notice is provided pursuant to 
section 10({a) of the Act and Service 
regulations for implementing the 
National Environmental Policy Act of 
1969 (40 CFR 1506.6). The Service will 
evaluate the application, associated 
documents, and comments submitted 
thereon to determine whether the 
application meets the requirements of 
law. If the Service determines that the 
requirements are met, a permit will be 
issued for the incidental take of the 
listed species.'A final decision on 
permit issuance will be made no sooner 
than 30 days from the date of this 
notice. 

Dated: November 27, 1998. 

Elizabeth H. Stevens, 

Acting Manager, California/Nevada 
Operation Office, Region 1, Sacramento, 
California. 

[FR Doc. 98-32489 Filed 12—7—98; 8:45 am] 
BILLING CODE 4310-55-P 


DEPARTMENT OF THE INTERIOR 
Fish and Wildlife Service 


North American Wetlands 
Conservation Council; Meeting 
Announcement 


AGENCY: U.S. Fish and Wildlife Service, 
Interior. 
ACTION: Notice of meeting. 


SUMMARY: The North American 
Wetlands Conservation Council 
(Council) will meet December 9, 1998 to 
review proposals for funding submitted 
pursuant to the North American 
Wetlands Conservation Act. Upon 
completion of the Council’s review, 
proposals will be submitted to the 
Migratory Bird Conservation 
Commission with recommendations for 


funding. The meeting is open to the 
public. 

DATES: December 9, 1998, Mexico—10:00 
a.m. 

ADDRESSES: The meeting will be held at 
the Hotel Finca Real, located at Victoria, 
Esquina Bustamante, Xalapa, Veracruz, 
Mexico. The North American Wetlands 
Conservation Council Coordinator is 
located at U.S. Fish and Wildlife 
Service, 4401 N. Fairfax Drive, Suite 
110, Arlington, Virginia, 22203. 

FOR FURTHER INFORMATION CONTACT: 
David A. Smith, Coordinator, North 
American Wetlands Conservation 
Council, (703) 358-1784. 
SUPPLEMENTARY INFORMATION: In 
accordance with the North American 
Wetlands Conservation Act (Pub. L. 
101-223, 103 Stat. 1968, December 13, 
1989, as amended), the North American 
Wetlands Conservation Council is a 
Federal-State-private body which meets 
to consider wetland acquisition, 
restoration, enhancement and 
management projects for 
recommendation to and final approval 
by the Migratory Bird Conservation 
Commission. Proposals from State, 
Federal, and private sponsors require a 
minimum of 50 percent non-Federal 
matching funds. 


Dated: December 1, 1998. 
Paul R. Schmidt, 


Acting Director, U.S. Fish and Wildlife 
Service. 


[FR Doc. 98-32548 Filed 12—7—98; 8:45 am] 
BILLING CODE 4310-65-P 


DEPARTMENT OF THE INTERIOR 


Bureau of Land Management 
[NM-030—-1220-00] 


Resource Management Plan 
Amendment (RMPA) and 
Environmental Assessment (EA) for 
Possible Disposal of Public Land in 
Dona Ana County, NM 


AGENCY: Bureau of Land Management 
(BLM), Interior. 

ACTION: Notice of intent to prepare an 
RMPA/EA and opportunity for public 
participation. 


SUMMARY: The Bureau of Land 
Management (BLM), Las Cruces Field 
Office, is initiating the preparation of an 
RMPA which will include an EA for the 
possible disposal by direct sale at fair 
market value of 320 acres of BLM- 
administered public land in Dona Ana 
County in south-central New Mexico. 
The land is located in T. 25 S.,R. 3E., 
Section 13, S12. The RMPA will allow 
for direct sale of the land if that is the 


alternative chosen by the BLM New 
Mexico State Director. The public is 
invited to participate in the scoping 
process to identify issues and planning 
criteria to be considered in the 
development of the RMPA/EA. The 
BLM will maintain a mailing list of 
parties and persons interested in being 
kept informed about the RMPA/EA. 
DATES: Comments related to this action 
will be accepted through January 20, 
1999. 

ADDRESSES: Comments should be sent to 
Dwayne Sykes, Team Leader, 1800 
Marquess, Las Cruces, NM 88005. 

FOR FURTHER INFORMATION CONTACT: Tim 
Sanders, Acting Assistant Field 
Manager, at (505) 525-4393 or Dwayne 
Sykes at (505) 525-4400. 
SUPPLEMENTARY INFORMATION: Our 
Lady’s Youth Center of E] Paso, Texas 
has proposed to acquire 320 acres of 
BLM-administered land within the 
Organ/Franklin Mountains Area of 
Critical Environmental Concern (ACEC) 
in Dona Ana County, New Mexico. The 
land would be used as part of the Lord’s 
Ranch which the Center operates on 
adjacent private land. The Ranch is a 
retreat and working farm for 
disadvantaged youth. 

All land within the ACEC was 
identified for retention in Federal 
ownership in the Mimbres RMP 
completed in 1993. In order to consider 
direct sale of the land, the RMP must be 
amended. 

The RMPA/EA will be prepared by an 
interdisciplinary team of BLM resource 
specialists including realty, recreation, 
cultural, minerals, and hazardous 
materials specialists. Additional 
technical support will be provided by 
other specialists as needed. 


Dated: December 1, 1998. 
Margaret Wyatt, 
Field Manager, Las Cruces. 
[FR Doc. 98-32488 Filed 12—7-98; 8:45 am] 
BILLING CODE 4310-vC-P 


DEPARTMENT OF THE INTERIOR 
National Park Service 


Notice of Availability: Draft 
Comprehensive Design Plan for the 
White House and President's Park and 
Draft Environmental impact Statement. 


AGENCY: National Park Service, Interior. 
ACTION: Notice of Availability of Draft 
Comprehensive Design Plan for the 
White House and President’s Park and 
Draft Environmental Impact Statement 


SUMMARY: Pursuant to section 102(2)(c) 
of the National Environmental Policy 
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Act of 1969, the National Park Service 
(NPS) announces the availability of a 
draft Comprehensive Design Plan for the 
White House and President’s Park and 
Draft Environmental Impact Statement 
(CDP—DEIS). This notice also announces 
the availability of a 24-page summary of 
the draft plan; the dates and location of 
public forums for the purpose of 
answering questions about the proposed 
plan; and the address to which 
comments are to be submitted. 

DATES: There will be a 90-day public 
review period for the document. 
Comments on the CDP-DEIS should be 
received no later than March 11, 1999. 
An exhibit on the proposed plan will be 
available at the White House Visitor 
Center from: December 2, 1998, until 
March 11, 1999. 

There will be two public forums held 
on January 27 and 28, 1999, at the White 
House Visitor Center, 1450 
Pennsylvania Avenue South, NW., 
Washington, DC. In addition to the 
exhibit, members of the planning team 
and staff will be available to answer 
questions about the proposed plan and 
the alternatives considered. 

ADDRESSES: Comments on the CDP- 

’ DEIS should be sent to: Office of White 
House Liaison, National Park Service, 
1100 Ohio Drive, SW., Washington, DC 
20242. For those who prefer e-mail, 
comments should be sent to: 
white__house__liaison@nps.gov. A copy 
of the summary can be obtained from: 
http://www.nps.gov/planning, or by 
writing: Summary, Office of White 
House Liaison, National Park Service, 
1100 Ohio Drive, SW., Washington, DC 
20242. 

Single copies of the 400-page CDP— 
DEIS can be obtained by writing: Draft 
Plan/DEIS, Office of White House 
Liaison, National Park Service, 1100 
Ohio Drive, SW., Washington, DC 
20242. 

SUPPLEMENTARY INFORMATION: The CDP— 
DEIS addresses the future management 
and use of the buildings, grounds and 
cultural resources of the White House 
and President’s Park. The goal is to 
better serve the presidency and the 
people, while protecting the historic 
character of this national treasure. The 
CDP-DEIS proposes actions to meet 
needs in the areas of: support services 
for the home and office of the president, 
visitor use and services, cultural and 
natural resource protection, 
transportation, site character, official 
functions and special events. The CDP— 
DEIS contains the description and 
assessment of the proposed plan and 
four other alternatives considered, 
including the required no-change 
alternative. 


Impacts are analyzed on the following 
topics: cultural resources, natural 
resources, home and office of the 
president, the visitor experience, special 
events, transportation, the 
socioeconomic environment, and site 
management and operations. 

The NPS is the lead-planning agency 
and has responsibility for developing 
the plan in conjunction with other 
agencies. Congressionally chartered 
agencies with stewardship or oversight 
responsibilities at the site serve on an 
NPS-led Executive Committee. Serving 
on the committee are: Executive Office 
of the President, Executive Residence, 
White House Military Office, U.S. 
Department of the Treasury, U.S. Secret 
Service, General Services 
Administration, District of Columbia, 
Commission of Fine Arts, National 
Capital Planning Commission, Advisory 
Council on Historic Preservation and 
until 1995 the Pennsylvania Avenue 
Development Corporation. 

The planning process to develop the 
Draft Comprehensive Design Plan for 
the White House and President’s Park 
began in 1992 with data collection. 
Issue identification took place in 1993 
through 27 workshops involving some 
70 agencies and organizations. Visitor 
opinions were obtained through surveys 
and through a 4-day public involvement 
exhibit held on the Ellipse in the spring 
of 1993. Desired futures were developed 
in workshops during the fall of 1993. 
Interpretative themes were developed in 
March 1994. Working group meetings 
on the news media space occurred 
between March 1995 and January 1996. 
Alternatives were released for public 
review in the spring of 1995. 

All review comments received on the 
CDP-DEIS will become part of the 
public record. 


Terry R. Carlstrom, 


Regional Director, National Capital Region, 
National Park Service. 


[FR Doc. 98-32512 Filed 12—7—-98; 8:45 am] 
BILLING CODE 4310-70-P 


DEPARTMENT OF THE INTERIOR 
National Park Service 


National Register of Historic Places; 
Notification of Pending Nominations 


Nominations for the following 
properties being considered for listing 
in the National Register were received 
by the National Park Service before 
November 28, 1998. 

Pursuant to section 60.13 of 36 CFR 
Part 60 written comments concerning 
the significance of these properties 
under the National Register criteria for 


evaluation may be forwarded to the 
National Register, National Park Service, 
1849 C St. NW., NC400, Washington, DC 
20240. Written comments should be 
submitted by December 23, 1998. 

Carol D. Shull, 


Keeper of the National Register. 
ARKANSAS 
Pulaski County 


Democrat Printing & Lithograph Co. Building 
114—122 E. Second St. Little Rock, 
87001547 


CONNECTICUT 


Hartford County 


West End Historic District, Roughly along 
Park Place, Vine, Forest, Lincoln, Liberty, 
Sunnyledge, Hart, Lexington, Murray, and 
Woodbine Sts., New Britain, 98001542 


IOWA 
Clinton County 


Dierks, Peter, House, IA 136, 5 mi. W of 
Clinton, Clinton vicinity, 98001543 


MISSOURI 
Callaway County 


Butler—Bell—Collier House, 207 E. Ninth 
St., Fulton, 98001545 


Johnson County 


Masonic Temple, 101-103 W. Market St., and 
301-303 N. Holden St., Warrensburg, 
98001544 


NEW HAMPSHIRE 

Suilivan County 

Meriden Town Hall, 110 Main St., Plainfield 
vicinity, 98001548 

NEW YORK 


Broome County 

Gates, Cyrus, Farmstead, 10-17 Old 
Nanticoke Rd., Maine vicinity, 98001549 

St. Lawrence County 

Methodist Episcopal Church of East DeKalb, 
696 E. DeKalb Rd., DeKalb, 98001550 

NORTH CAROLINA 


Buncombe County : 


Rice—Cornell—Brown House, 29 Rice 
Branch Rd., Asheville, 98001546 


Forsyth County 
Union Station, 300 Martin Luther King, Jr., 
Dr., Winston-Salem, 98001547 


[FR Doc. 98-32513 Filed 12—7—98; 8:45 am] 
BILLING CODE 4310-70-P 


INTERNATIONAL TRADE 
COMMISSION 


Sunshine Act Meeting 


Emergency Notice 


AGENCY HOLDING THE MEETING: United 
States International Trade Commission, 
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Room 101, 500 E Street SW., 
Washington, DC 20436. 
FEDERAL REGISTER CITATION OF PREVIOUS 
ANNOUNCEMENT: November 25, 1998, 63 
FR 65222. 
DATE OF MEETING: Monday, December 7, 
1998. 
CHANGE OF TIME: 

Original Time: 2:00 p.m. 

New Time: 3:00 p.m. 
STATUS: Open to the public. 

Notice is hereby given that a 
Commission meeting was scheduled for 
Monday, December 7, 1998 at 2:00 p.m., 
and in conformity with 19 C.F.R. 

§ 201.37(a) and (b), and as required by 
19 C.F.R. § 201.35, the Commission has 
determined to change the time for the 
meeting to December 7, 1998 at 3:00 

.m. 
Commissioners Bragg, Miller, 
Crawford, Hillman, Koplan, and Askey 
determined by circulation of an action 
jacket that Commission business 
requires the change in time, and 
affirmed that no earlier notice of the 
change was possible, and directed the 
issuance of this notice at the earliest 
practicable time. 
CONTACT PERSON FOR FURTHER 
INFORMATION: Donna R. Koehnke, 
Secretary, (202) 205-2000. 

Issued: December 4, 1998. 

By order of the Commission. 
Donna R. Koehnke, 
Secretary. 
[FR Doc. 98—-32661 Filed 12-4-98; 1:32 pm] 
BILLING CODE 7020-02-P 


DEPARTMENT OF LABOR 


Occupational Safety and Health 
Administration 


[Docket No. ICR-98-36] 


Agency Information Collection 
Activities; Proposed Collection; 
Comment Request; Consultation 
Agreements, 29 CFR Part 1908 


ACTION: Notice. 


SUMMARY: The Department of Labor, as 
part of its continuing effort to reduce 
paperwork and respondent burden 
conducts a pre-clearance consultation 
program to provide the general public 
and Federal agencies with an 
opportunity to comment on proposed 
and/or continuing collections of 
information in accordance with the 
Paperwork Reduction Act of 1995 (PRA 
95) (44 U.S.C. 3506(c)(2)(A)). This 
program helps to ensure that requested 
data can be provided in the desired ~ 
format, reporting burden (time and 


financial resources) is minimized, 
collection instruments are clearly 
understood, and impact of collection 
requirements on respondents can be 
properly assessed. Currently, the 
Occupational Safety and Health 
Administration (OSHA) is soliciting 
comments concerning the proposed 
reinstatement of the information 
collection requirement contained in 29 
CFR Part 1908. The Agency is 
particularly interested in comments 
which: 


e Evaluate whether the proposed 
collection of information is necessary 
for the proper performance of the 
functions of the Agency, including 
whether the information will have 
practical utility; 

e Evaluate the accuracy of the 
Agency’s estimate of the burden of the 
proposed collection of information, 
including the validity of the 
methodology and assumptions used; 


e Enhance the quality, utility, and 
clarity of the information to be 
collected; and 


e Minimize the burden of the 
collection of information on those who 
are to respond, including through the 
use of appropriate automated, 
electronic, mechanical, or other 
technological collection techniques or 
other forms of information technology, 
e.g., permitting electronic submissions 
of responses. 


DATES: Written comments must be 
submitted on or before February 8, 1999. 


ADDRESSES: Comments are to be 
submitted to the Docket Office, Docket 
No. ICR—98-36, Occupational Safety 
and Health Administration, U.S. 
Department of Labor, Room N—2625, 
200 Constitution Avenue, NW, 
Washington, D.C. 20210. Telephone: 
(202) 219-7894, Written comments 
limited to 10 pages or less in length may 
also be transmitted by facsimile to (202) 
219-5046. 


FOR FURTHER INFORMATION CONTACT: 


Francis Yebesi, Directorate of Federal- 
State Operations, Occupational Safety 
and Health Administration, U.S. 
Department of Labor, Room N-3700, 
200 Constitution Avenue, NW, 
Washington, D.C. 20210, telephone: 
(202) 693-2213. Copies of the 
referenced information collection 
request are available for inspection and 
copying in the Docket Office and will be 
mailed to persons who request copies by 
telephoning Francis Yebesi at (202) 
693-2233, or Barbara Bielaski at (202) 
693-1954. 


SUPPLEMENTARY INFORMATION: 


I. Background 


Section 7(c)(1) of the Occupational 
Safety and Health (OSH) Act authorizes 
the Secretary of Labor to, “‘with the 
consent of any State or Political 
subdivision thereof, accept and use the 
services facilities, and personnel of any 
agency of such state or subdivision with 
reimbursement.” Section 21(c) of the 
Act authorizes the Secretary of Labor to 
“consult with and advise employers and 
employees. . . as to effective means of 
preventing occupational illnesses and 
injuries.” To satisfy the intent of these 
and other sections of the OSH Act, the 
Occupational Safety and Health 
Administration (OSHA) codified the 
terms that govern cooperative 
agreements between OSHA and State 
governments whereby State agencies 
provide consultation services to private 
employers to assist them in complying 
with the requirements of the 
Occupational Safety and Health (OSH) 
Act. The terms were codified as the 
Consultation Program regulations (29 
CFR part 1908). 

The consultation regulations specify 
services to be provided and practices 
and procedures to be followed by the 
state consultation programs. Information 
collection requirements set forth in the 
consultation regulations are in two 
categories: “State Responsibilities” and 
“Employer Responsibilities.” Five 
regulatory provisions require 
information collection activities by the 
State. The Federal government provides 
90 percent of funds for consultation 
services under the terms of the 
cooperative agreement. Three 
requirements apply to employers and 
specify conditions which the employer 
must meet before receiving consultation 
services. 

The Compliance Assistant 
Authorization Act of 1998 (H.R. 2864), 
which amends section 21 of the OSH 
Act of 1970 by adding a new paragraph 
(d), authorizes the Secretary of Labor to 
enter into agreements with States to 
provide consultation services, and to 
establish rules under which employers 
may qualify for inspection exemption. 
OSHA plans to propose changes to 29 
CFR part 1908 to achieve the intent of 
H.R. 2864. Program modification 
resulting from H.R. 2864 (as 
implemented through changes to 29 
CFR part 1908) entail additional 
collection requirements. 


II. Current Actions 


This notice requests a reinstatement 
of the Office of Management and Budget 
(OMB) approval of the Consultation 
Agreements (formerly OMB Number 
1218-0110). 
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Type of Review: Reinstatement. 

Agency: U.S. Department of Labor, 
Occupational Safety and Health 
Administration. 

Title: Consultation Agreements. 

OMB Number: 1218-ONEW (formerly 
1218-0110). 

Agency Number: Docket Number ICR- 
98-36. 

Affected Public: State government 
designees and/or employers who use 
State consultation services. 

Frequency: On occasion. 

Average Time Per Response: 


State Government designees: 

40 hours to prepare cooperative 
agreement. 

17.5 hours to prepare files for review. 

30 minutes to report failure to correct 
hazards. 

5 minutes to prepare list of serious 
hazards and correction due dates. 

Employers using consultation service: 

10 minutes to verify correction of 
hazards. 

5 minutes to post list of serious 
hazards and correction due dates. 

5 minutes to inform Compliance 
Safety and Health Officer (CSHO) of 
consultation visit in progress. 

3 minutes to post notice of 
participation in the Safety and 
Health Achievement Recognition 
Program (SHARP). 

Estimated Total Burden hours: 

11,935. 
Total Annualized Capital/Startup 
Costs: $0. 


Signed at Washington, D.C., this 1st day of 
December 1998. 
Charles N. Jeffress, 
Assistant Secretary of Labor. 
[FR Doc. 98—32535 Filed 12—7—98; 8:45 am] 
BILLING CODE 4510-26-M 


LIBRARY OF CONGRESS 
Copyright Office 
[Docket No. RM 98-6] 


Cabie Compulsory License: Specialty 
Station List 


AGENCY: Copyright Office, Library of 
Congress. 


ACTION: Notice of final specialty station 
list. 


SUMMARY: The Copyright Office is 
publishing a final list of stations listed 
in affidavits sent to the Copyright Office 
in which the owner or licensee of the 
station attests that the station qualifies 
as a specialty station in accordance with 
the Federal Communications 
Commission’s (FCC) definition of 
specialty station in effect on June 24, 


1981. The list shall be used to verify the 
specialty station status of those stations 
identified as such by cable systems on 
their semi-annual statements of account. 
EFFECTIVE DATE: January 1, 1999. 
FURTHER INFORMATION: David O. Carson, 
General Counsel, or Tanya M. Sandros, 
Attorney Advisor, Copyright GC/I&R, 
P.O. Box 70400, Southwest Station, 
Washington, D.C, 20024. Telephone 
(202) 707-8380 or Telefax (202) 707- 
8366. 

SUPPLEMENTARY INFORMATION: Under the 
cable compulsory license, section 111 of 
title 17, United States Code, a cable 
operator may carry the signal of a 
television station classified as a 
specialty station at the base rate rather 
than at the higher 3.75% rate that is 
incurred for the carriage of a non- 
permitted signal. 37 CFR 256.2(c). 
Specialty station status is determined by 
reference to the former regulations of 
the Federal Communications 
Commission (FCC) which defined a 
specialty station as ‘‘a commercial 
television broadcast station that 
generally carries foreign-language, 
religious, and/or automated 
programming in one-third of the hours 
of an average broadcast week and one- 
third of the weekly prime-time hours.” 
47 CFR 76.5(kk) (1981). The FCC no 
longer determines whether a station 
qualifies as a specialty station; however, 
the Copyright Office updates the list 
periodically, because the list remains 
relevant to the cable compulsory license 
scheme. 

The Copyright Office published its 
first specialty station list in 1990 under 
a procedure which allowed the owner of 
the station to file an affidavit with the 
Office attesting to the fact that the 
station’s programming comports with 
the 1981 FCC definition, and hence, 
qualifies it as a specialty station. 55 FR 
40021 (October 1, 1990). The Office 
agreed at that time to update the list 
approximately every three years. 

Accordingly, on August 4, 1998, the 
Copyright Office published a notice 
asking the owner, or a valid agent of the 
owner, to file a sworn affidavit with the 
Copyright Office stating that the 
station’s programming satisfies the 
FCC’s former requirements for specialty 
station status. 63 FR 41599 (August 4, 
1998). 

On October 23, 1998, the Office 
published a notice listing the forty-nine 
broadcast stations for which the owner 
or licensee of the station had filed the 
requested affidavit. 63 FR 56948 
(October 23, 1998). In the notice, the 
Office also requested that any party 
objecting to any claim to specialty 
station status submit comments to the 


Office stating his or her objections. No 
comments or objections were filed with 
the Office. 

‘Since the publication of the initial 
list, the Office has received ten 
additional affidavits, attesting to the 
specialty station status of the identified 
stations. Because these stations were not 
listed in the earlier published list, these 
stations have been identified with an 
asjerisk (*) in the final list. Any 
interested party may file an objection to 
a newly listed station or to any other 
late-filed affidavit, and the objection 
shall be filed together with the 
corresponding affidavit. All affidavits 
and related comments or objections 
shall be kept on file in the Licensing 
Division of the Copyright Office. 

The final list of specialty stations, 
published herein, shall be effective 
January 1, 1999, for the accounting 
period 1999/1 and thereafter. Copyright 
Office licensing examiners shall refer to 
the final annotated list in examining a 
statement of account where a cable 
system operator claims specialty station 
status for a particular station. If a cable 
system operator claims specialty station 
status for a station not on the published 
final list, the examiner determines 
whether the owner of the station has 
filed an affidavit since publication of 
the list. 


List of Specialty Stations: Call Letters 
and Cities of License 


CBAFT Moncton, New Brunswick, 
Canada 
CBFT Montreal, Quebec, Canada 
CBKFT Regina, Saskatchewan, Canada 
CBOFT Ottawa, Ontario, Canada 
CBUFT Vancouver, British Columbia, 
Canada 
CBVT Quebec City, Quebec, Canada 
CBWFT Winnipeg, Manitoba, Canada 
CBXFT Edmonton, Alberta, Canada 
CFCM-TV Quebec, Quebec, Canada 
CFER-TV Rimouski, Quebec, Canada 
CFTM-TV Montreal, Quebec, Canada 
CHEM-TV  Trois-Rivieres, Quebec, 
Canada 
CHLT-TV 
Canada 
CJPM-TV 
CKSH-TV 
Canada 
K30CE Austin, TX 
K48AM Albuquerque, NM 
K52AO Tucson, AZ 
KABE-LP Bakersfield, CA 
KCHF Santa Fe, NM 
KDRX-LP Phoenix, AZ 
KDTV-LP Santa Rosa, CA 
KDTV (TV) San Francisco, CA 
KFTV (TV) Hanford, CA 
KLUZ-TV Albuquerque, NM 
KMEX-TV Los Angeles, CA 
KSTS* San Jose, CA 


Sherbrooke, Quebec, 


Chicoutimi, Quebec, Canada 
Sherbrooke, Quebec, 
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KTMD* Galveston, TX 
KTSF (TV) San Francisco, CA 
KTVW-TV Phoenix, AZ 
KUVN-LP Fort Worth, TX 
KUVN (TV) Garland, TX 
KUVS (TV) Modesto, CA 
KVDA* San Antonio, TX 
KVEA (TV)* Corona, CA 
KWEX-TV San Antonio, TX 
KWHY-TV Los Angeles, CA 
KXLN-TV_ Rosenberg, TX 
W47AD Hartford, CT 
W50BF-TV Sharon (Mercer County), 

PA 
W63BF Aguadilla, Puerto Rico . 
WAQP-TV Saginaw, MI 
WDMR-LP* Springfield, MA 
WGBO-TV Joliet, IL 
WINM-TV Angola, IN 
WKAQ* San Juan, Puerto Rico 
WKBS-TV Johnstown/Altoona, PA 
WLTV(TV) Miami, FL 
WLXI-TV_ Greensboro, NC 
WNYB-TV Jamestown, NY 
WNJU* Linden, NJ 
WPCB-TV_ Greensburg/Pittsburgh, PA 
WRDM-LP* Hartford, Connecticut 
WSCV* Fort Lauderdale, FL 
WSNS-TV* Chicago, IL 
WTCT-TV Marion IL 
WTLJ-TV Muskegon, MI 
WXTV-LP Philadelphia, PA 
WXTV (TV) Paterson, NJ 

Dated: December 2, 1998. 
David O. Carson, 
General Counsel. 
[FR Doc. 98—32536 Filed 12—7-98; 8:45 am] 
BILLING CODE 1410-31-P 


NATIONAL ARCHIVES AND RECORDS 
ADMINISTRATION 


Privacy Act of 1974; Transfer of 
Records 


AGENCY: National Archives and Records 
Administration (NARA). 

ACTION: Notice of transfer of records 
subject to the Privacy Act to the 
National Archives. 


SUMMARY: Records retrievable by 
personal identifiers which are 
transferred to the National Archives of 
the United States are exempt from most 
provisions of the Privacy Act of 1974 (5 
U.S.C. 552a) except for publication of a 
notice in the Federal Register. NARA 
publishes a notice of the records newly 
transferred to the National Archives of 
the United States which were 
maintained by the originating agency as 
a system of records subject to the 
Privacy Act. 

FOR FURTHER INFORMATION CONTACT: Dr. 
Michael Kurtz, Assistant Archivist for 
Records Services, Washington, DC, on 
(301) 713-7000. 


SUPPLEMENTARY INFORMATION: In 
accordance with section (1)(1)(3) of the 
Privacy Act, archival records transferred 
from executive branch agencies to the 
National Archives of the United States 
are not subject to the provisions of the 
Act relating to access, disclosure, and 
amendment. The Privacy Act does 
require that a notice appear in the 
Federal Register when executive branch 
systems of records retrievable by 
personal identifiers are transferred to 
the National Archives of the United 
States. After transfer of records 
retrievable by personal identifiers to the 
National Archives of the United States, 
NARA does not maintain these records 
as a separate system of records. NARA 
will attempt to locate specific records 
about an individual in any system of 
records described in a Privacy Act 
Notice as being part of the National 
Archives of the United States. 
Furthermore, records in the National 
Archives of the United States may not 
be amended, and NARA will not 
consider any requests for amendment. 

Archival records maintained by 
NARA are arranged by Record Group 
depending on the agency of origin. 
Within each Record Group, the records 
are arranged by series, thereunder 
generally by filing unit, and thereunder 
by document or groups of documents. 
The arrangement at the series level or 
below is generally the one used by the 
originating agency. Usually, a system of 
records corresponds to a series. 

In this notice, each system is 
identified by the system name used by 
the executive branch agency that 
accumulated the records. That system 
name is followed by information in 
parentheses about the National Archives 
Record Group to which records in the 
system have been allocated. In the 
section of the notice covering categories 
of records in the system, the specific 
segment of the system transferred to the 
National Archives of the United States 
is identified by the accession number 
assigned to the system segment when it 
was transferred to the National Archives 
and the series title associated with the 
system in the National Archives. 

The following systems of records, or 
parts thereof, retrievable by personal 
identifiers have been transferred to the 
National Archives since the last notice 
published at 61 FR 36573, (July 11, 
1996): 

1. System name: General Personnel 
Records, OPM/GOVT-1 (part of 
National Archives Record Group 478, 
Records of the Office of Personnel 
Management). 

System location: 8601 Adelphi Road, 
College Park, MD 20740-6001. 


Categories of individuals covered by 
the system: Records in the National 
Archives cover current and former 
Federal employees as defined in 5 
U.S.C. 2105. 

Categories of records in the system: 
Records in the National Archives 
covered by. this notice include records 
contained in the Central Personnel Data 
File (CPDF), a definitive list of personal 
and employment related information on 
Federal employees, 1985. (NARA 
Accession NN3-—478-096-002). 

Routine uses of records maintained in 
the system, including categories of users - 
and the purpose of such uses: Reference 
by Government officials, scholars, 
students, and members of the general 
public. The records in the National 
Archives of the United States are 
exempt from the Privacy Act of 1974 
except for the public notice required by 
5 U.S.C. 552a(1)(1)(3). Further 
information about uses and restrictions 
may be found in 36 CFR part 1256 and 
in the Appendix following this notice. 

Policies and practices for storing, 
retrieving, accessing, retaining, and 
disposing of records in the system: 

a. Storage: Electronic database stored 
on magnetic tape. 

b. Retrievability: Retrieved by various 
combinations of name, birth date, social 
security numbers, or identification 
number. 

c. Safeguards: Records are kept in 
locked stack areas accessible only to 
authorized NARA personnel. 

d. Retention and disposal: Records are 
retained permanently. 

System manager and address: The 
system manager is the Assistant 
Archivist for Records Services, 
Washington, DC (NW), 8601 Adelphi 
Road, College Park, MD 20740-6001. 

Notification procedures: Individuals 
desiring information from or about these 
records should direct inquiries to the 
system manager. 

Records access procedures: Upon 
request, NARA will attempt to locate 
specific records about individuals and 
will make the records available subject 
to the restrictions set forth in 36 CFR 
part 1256. Enough information must be 
provided to permit NARA to locate the 
records in a reasonable amount of time. 
Records in the National Archives may 
not be amended and requests for 
amendment will not be considered. 
More information regarding access 
procedures is available in the Guide to 
the National Archives of the United 
States, which is sold by the 
Superintendent of Public Documents, 
Government Printing Office, 
Washington, DC 20402, and may be 
consulted at NARA research facilities 
listed in 36 CFR part 1253. 
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2. System name: Clinical Research: 
Records of subjects in Intramural 
Research, Epidemiology, Demography 
and Biometry Studies on Aging, HHS/ 
NIH/NIA, 09-25-0142 (part of National 
Archives Record Group 443, Records of 
the National Institutes of Health). 

System location: 8601 Adelphi Road, 
College Park, MD 20740-6001. 

Categories of individuals covered by 
the system: Records in the National 
Archives cover individuals whose 
physical, genetic, social, psychological, 
cultural, economic, environmental, 
behavioral, pharmacological, or 
nutritional conditions or habits are 
studied in relationship to the normal 
aging process and/or diseases and other 
normal or abnormal! physical or 
psychological conditions of the aged; 
and normal volunteers who are 
participants in such studies. 

Categories of records in the system: 
Records in the National Archives 
covered by this notice include 
Established Populations for 
Epidemiologic Studies of the Elderly 
(EPESE), Part III, follow-ups I through 
VI; and baseline mortality, 1982-1990. 
(NARA Accession NN3—443-096-001). 

Routine uses of records maintained in 
the system, including categories of users 
and the purpose of such uses: Reference 
by Government officials, scholars, 
students, and members of the general 
public. The records in the National 
Archives of the United States are 
exempt from the Privacy Act of 1974 
except for the public notice required by 
5 U.S.C. 552a(1)(1)(3). Further 
information about uses and restrictions 
may be found in 36 CFR part 1256 and 
in the Appendix following this notice. 

Policies and practices for storing, 
retrieving, accessing, retaining, and 
disposing of records in the system: 

a. Storage: Electronic database stored 
on magnetic 

b. Retrievability: Retrieved by 
personal identifiers such as name, code 
number and/or social security number. 

c. Safeguards: Records are kept in 
locked stack areas accessible only to 
authorized NARA personnel. 

d. Retention and disposal: Records are 
retained permanently. 

System manager and address: The 
system manager is the Assistant 
Archivist for Records Services- _ 
Washington, DC (NW), 8601 Adelphi 
Road, College Park, MD 20740-6001. 

Notification procedures: Individuals 
desiring information from or about these 
records should direct inquiries to the 
system manager. 

Records access procedures: Upon 
request, NARA will attempt to locate 
specific records about individuals and 
will make the records available subject 


to the restrictions set forth in 36 CFR 
part 256. Enough information must be 
provided to permit NARA to locate the 
records in a reasonable amount of time. 
Records in the National Archives may 
not be amended and requests for 
amendment will not be considered. 
More information regarding access 
procedures is available in the Guide to 
the National Archives of the United 
States, which is sold by the 
Superintendent of Public Documents, 
Government Printing Office, 
Washington, DC 20402, and may be 
consulted at NARA research facilities 
listed in 36 CFR part 1253. 

3. System name: Personnel Files, 
TVA-2 (part of National Archives 
Record Group 142, Records of the 
Tennessee Valley Authority). 

System location: 8601 Adelphi Road, 
College Park, MD 20740-6001. 

Categories of individuals covered by 
the system: Records in the National 
Archives cover current and former TVA 
employees and applicants for 
employment. 

Categories of records in the system: 
Records in the National Archives 
covered by this notice include Human 
Resources Information System (HRS)— 
formerly Employee Information 
System(EIS); HRS94/95R, unaltered 
copy to be restricted for 72-years; and 
HRS94/95S, public use version, 1994— 
1995. (NARA Accession NN3—142-097— 
001). 

Routine uses of records maintained in 
the system, including categories of users 
and the purpose of such uses: Reference 
by Government officials, scholars, 
students, and members of the general 
public. The records in the National 
Archives of the United States are 
exempt from the Privacy Act of 1974 
except for the public notice required by 
5 U.S.C. 552a(1)(1)(3). Further 
information about uses and restrictions 
may be found in 36 CFR part 1256 and 
in the Appendix following this notice. 

Policies and practices for storing, 
retrieving, accessing, retaining, and 
disposing of records in the system: 

a. Storage: Electronic database stored 
on magnetic tape. 

b. Retrievability: Retrieved by indexed 
name and social security number. 

c. Safeguards: Records are kept in 
locked stack areas accessible only to 
authorized NARA personnel. 

d. Retention and disposal: Records are 
retained permanently. 

System manager and address: The 
system manager is the Assistant 
Archivist for Records Services— 
Washington, DC (NW), 8601 Adelphi 
Road, College Park, MD 20740-6001. 

Notification procedures: Individua!s 
desiring information from or about these 


records should direct inquiries to the 
system manager. 

Records access procedures: Upon 
request, NARA will attempt to locate 
specific records about individuals and 
will make the records available subject 
to the restrictions set forth in 36 CFR 
part 1256. Enough information must be 
pravided to permit NARA to locate the 
records in a reasonable amount of time. 
Records in the National Archives may 
not be amended and requests for 
amendment will not be considered. 
More information regarding access 
procedures is available in the Guide to 
the National Archives of the United 
States, which is sold by the 
Superintendent of Public Documents, 


Government Printing Office, 


Washington, DC 20402, and may be 
consulted at NARA research facilities 
listed in 36 CFR part 1253. 

4. System name: Central Criminal 
Division Index File and Associated 
Records, JUSTICE/CRM-001 (part of 
National Archives Record Group 60, 
General Records of the Department of 
Justice). 

System location: 8601 Adelphi Road, 
College Park, MD 20740-6001. 

Categories of individuals covered by 
the system: Records in the National 
Archives cover persons referred to in 
potential or actual cases and matters of 
concern to the Criminal Division and 
correspondents on subjects directed or 
referred to the Criminal Division. 

Categories of records in the system: 
Records in the National Archives 
covered by this notice include class 67— 
102, bail bonds and forfeitures, policies 
and procedures, 1926-1966 (NARA 
Accession 146—13-— 
7-2-0 WWII, Alien enemy, resettlement 
of Japanese Americans, 1941-1944 
(NARA Accession NN3—060—098-009); 
and general name index cards arranged 
alphabetically, 1930-1979 (NARA 
Accession NN3—060—096—003). 

Routine uses of records maintained in 
the system, including categories of users 
and the purpose of such uses: Reference 
by Government officials, scholars, 
students, and members of the general 
public. The records in the National 
Archives of the United States are 
exempt from the Privacy Act of 1974 
except for the public notice required by 
5 U.S.C. 552a (1)(1)(3). Further 
information about uses and restrictions 
may be found in 36 CFR part 1256 and 
in che Appendix following this notice. 

Policies and practices for storing, 
retrieving, accessing, retaining, and 
disposing of records in the system: 

a. Storage: Paper records stored in 
archival containers. 

b. Retrievability: Retrieved by 
individual name. 
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c. Safeguards: Records are kept in 
locked stack areas accessible only to 
authorized NARA personnel. 

d. Retention and disposal: Records are 
retained permanently. 

System manager and address: The 
system manager is the Assistant 
Archivist for Records Services— 
Washington, DC (NW), 8601 Adelphi 
Road, College Park, MD 20740-6001. 

Notification procedures: Individuals 
desiring information from or about these 
records should direct inquiries to the 
system manager. 

Records access procedures: Upon 
request, NARA will attempt to locate 
specific records about individuals and 
will make the records available subject 
to the restrictions set forth in 36 CFR 
part 1256. Enough information must be 
provided to permit NARA to locate the 
records in a reasonable amount of time. 
Records in the National.Archives may 
not be amended and requests for 
amendment will not be considered. 
More information regarding access 
procedures is available in the Guide to 
the National Archives of the United 
States, which is sold by the 
Superintendent of Public Documents, 
Government Printing Office, 
Washington, DC 20402, and may be 
consulted at NARA research facilities 
listed in 36 CFR part 1253. 

5. System name: Personality Index to 
the Central Foreign Policy Records, 
STATE-29 (part of National Archives 
Record Group 59, Records of the 
Department of State). 

System location: 8601 Adelphi Road, 
College Park, MD 20740-6001. 

Categories of individuals covered by 
the system: Records in the National 
Archives cover individuals who are 
involved in the establishment, 
discussion, or definition of foreign 
policy; individuals who utilize the 
services of the Department of State. 

Categories of records in the system: 
Records in the NARA covered by this 
notice include indexes to central foreign 
policy files, 1967-1973. (NARA 
Accession NN3-059-097-001, and 
NN3-059-097-002). 

Routine uses of records maintained in 
the system, including categories of users 
and the purpose of such uses: Reference 
by Government officials, scholars, 
students, and members of the general 
public. The records in NARA of the 
United States are exempt from the 
Privacy Act of 1974 except for the 
public notice required by 5 U.S.C. 552a 
(1)(1)(3). Further information about uses 
and restrictions may be found in 36 CFR 
part 1256 and in the Appendix 
following this notice. 


Policies and practices for storing, 
retrieving, accessing, retaining, and 
disposing of records in the system: 

a. Storage: Paper records stored in 
archival containers; and electronic 
database stored on magnetic tape. 

b. Retrievability: Retrieved by 
individual name. 

c. Safeguards: Records are kept in 
locked stack areas accessible only to 
authorized NARA personnel. 

d. Retention and disposal: Records are 
retained permanently. 

System manager and address: The 
system manager is the Assistant 
Archivist for Records Services- 
Washington, DC (NW), 8601 Adelphi 
Road, College Park, MD 20740-6001. 

Notification procedures: Individuals 
desiring information from or about these 
records should direct inquiries to the 
system manager. 

Records access procedures: Upon 
request, NARA will attempt to locate 
specific records about individuals and 
will make the records available subject 
to the restrictions set forth in 36 CFR 
part 1256. Enough information must be 
provided to permit NARA to locate the 
records in a reasonable amount of time. 
Records in the National Archives may 
not be amended and requests for 
amendment will not be considered. 
More information regarding access 
procedures is available in the Guide to 
the National Archives of the United 
States, which is sold by the 
Superintendent of Public Documents, 
Government Printing Office, 
Washington, DC 20402, and may be 
consulted at NARA research facilities 
listed in 36 CFR part 1253. 

6. System name: Office of the 
Inspector General Record Index, 
JUSTICE/OIG—001 (part of National 
Archives Record Group 60, General 
Records of the Department of Justice). 

System location: 8601 Adelphi Road, 
College Park, MD 20740-6001. 

Categories of individuals covered by 
the system: Records in the National 
Archives cover individuals or entities 
who are or have been the subject of 
inquiries or investigations conducted by 
the OIG including current and former 
employees. Individuals who are 
witnesses, complainants, confidential, 
or nonconfidential informants, and 
parties who have been identified by the 
OIG as potential subjects of or parties to 
an investigation under the jurisdiction 
of the OIG. 

Categories of records in the system: 
Records in the National Archives 
covered by this notice include Inspector 
General case file—Good Old Boy 
Roundup, 1980-1996. (NARA Accession 
NN3-060-098-001); 


Routine uses of records maintained in 
the system, including categories of users 
and the purpose of such uses: Reference 
by Government officials, scholars, 
students, and members of the general 
public. The records in the National 
Archives of the United States are 
exempt from the Privacy Act of 1974 
except for the public notice required by 
5 U.S.C. 552a (1)(1)(3). Further 
information about uses and restrictions 
may be found in 36 CFR part 1256 and 
in the Appendix following this notice. 

Policies and practices for storing, 
retrieving, accessing, retaining, and 
disposing of records in the system: 

a. Storage: Paper records stored in 
archival containers; and electronic 
database stored on magnetic tape. 

b. Retrievability: Retrieved by 
individual name. 

c. Safeguards: Records are kept in 
locked stack areas accessible only to 
authorized NARA personnel. 

d. Retention and disposal: Records are 
retained permanently. 

System manager and address: The 
system manager is the Assistant 
Archivist for Records Services, 
Washington, DC (NW), 8601 Adelphi 
Road, College Park, MD 20740-6001. 

Notification procedures: Individuals 
desiring information from or about these 
records should direct inquiries to the 
system manager. 

Records access procedures: Upon 
request, NARA will attempt to locate 
specific records about individuals and 
will make the records available subject 
to the restrictions set forth in 36 CFR 
part 1256. Enough information must be 
provided to permit NARA to locate the 
records in a reasonable amount of time. 
Records in the National Archives may 
not be amended and requests for 
amendment will not be considered. 
More information regarding access 
procedures is available in the Guide to 
the National Archives of the United 
States, which is sold by the 
Superintendent of Public Documents, 
Government Printing Office, 
Washington, DC 20402, and may be 
consulted at NARA research facilities 
listed in 36 CFR part 1253. 

7. System name: General Files System 
of the Office of the Attorney General, 
JUSTICE/OIG—001 (part of National 
Archives Record Group 60, General 
Records of the Department of Justice). 

System location: 8601 Adelphi Road, 
College Park, MD 20740-6001. 

Categories of individuals covered by 
the system: Records in the National 
Archives cover individuals who relate 
to official federal investigations, policy 
decisions, and administrative matters of 
such significance that the Attorney 
General maintains information indexed 
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to the name of that individual 
including, but not limited to, subjects of 
litigation, targets of investigations, 
members and staff members of Congress, 
upper-echelon Government officials, 
and individuals of national prominence 
or notoriety. 

Categories of records in the system: 
Records in the National Archives 
covered by this notice include 
invitations maintained for Attorney 
General John N. Mitchell, 1969 (NARA 
Accession NN3—060—098—005); and 
records of Attorney General Edward 
Levi, and Counsellor to the Attorney 
General Douglas Marvin, 1974-1977 
(NARA Accession NN3-—060—098-—007). 

Routine uses of records maintained in 
the system, including categories of users 
and the purpose of such uses: Reference 
by Government officials, scholars, 
students, and members of the general 
public. The records in the National 
Archives of the United States are 
exempt from the Privacy Act of 1974 
except for the public notice required by 
5 U.S.C. 552a(1)(1)(3). Further 
information about uses and restrictions 
may be found in 36 CFR part 1256 and 
in the Appendix following this notice. 

Policies and practices for storing, 
retrieving, accessing, retaining, and 
disposing of records in the system: 

a. Storage: Paper records stored in 
archival containers. 

b. Retrievability: Retrieved by subject 
title and individual name. 

c. Safeguards: Records are kept in 
locked stack areas accessible only to 
authorized NARA personnel. 

d. Retention and disposal: Records are 
retained permanently. 

System manager and address: The 
system manager is the Assistant 
Archivist for Records Services, 
Washington, DC (NW), 8601 Adelphi 
Road, College Park, MD 20740-6001. 

Notification procedures: Individuals 
desiring information from or about these 
records should direct inquiries to the 
system manager. 

Records access procedures: Upon 
request, NARA will attempt to locate 
specific records about individuals and 
will make the records available subject 
to the restrictions set forth in 36 CFR 
part 1256. Enough information must be 
provided to permit NARA to locate the 
records in a reasonable amount of time. 
Records in the National Archives may 
not be amended and requests for 
amendment will not be considered. 
More information regarding access 
procedures is available in the Guide to 
the National Archives of the United 
States, which is sold by the 
Superintendent of Public Documents, 
Government Printing Office, 
Washington, DC 20402, and may be 


consulted at NARA research facilities 
listed in 36 CFR part 1253. 

8. System name: Freedom of 
Information/Privacy Acts File, JUSTICE/ 
CIV-005 (part of National Archives 
Record Group 60, General Records of 
the Department of Justice). 

System location: 8601 Adelphi Road, 
College Park, MD 20740-6001. 

Categories of individuals covered by 
the system: Records in the National 
Archives cover individuals who request 
disclosure of Civil Division records 
pursuant to the Freedom of Information 
Act (FOIA). 

Categories of records in the system: 
Records in the National Archives 
covered by this notice include Civil 
Division litigation case files related to 
the assassination of President John F. 
Kennedy, 1981-1996. (NARA Accession 
NN3-060—-098-013.) 

Routine uses of records maintained in 
the system, including categories of users 
and the purpose of such uses: Reference 
by Government officials, scholars, 
students, and members of the general 
public. The records in the National 
Archives of the United States are 
exempt from the Privacy Act of 1974 
except for the public notice required by 
5 U.S.C. 552a(I)(1)(3). Further 
information about uses and restrictions 
may be found in 36 CFR part 1256 and 
in the Appendix following this notice. 

Policies and practices for storing, 
retrieving, accessing, retaining, and 
disposing of records in the system: 

a. Storage: Paper records stored in 
archival containers. 

b. Retrievability: Retrieved by the date 
of final response. 

c. Safeguards: Records are kept in 
locked stack areas accessible only to 
authorized NARA personnel. 

d. Retention and disposal: Records are 
retained permanently. 

System manager and address: The 
system manager is the Assistant 
Archivist for Records Services- 
Washington, DC (NW), 8601 Adelphi 
Road, College Park, MD 20740-6001. 

Notification procedures: Individuals 
desiring information from or about these 
records should direct inquiries to the 
system manager. 

Records access procedures: Upon 
request, NARA will attempt to locate 
specific records about individuals and 
will make the records available subject 
to the restrictions set forth in 36 CFR 
part 1256. Enough information must be 
provided to permit NARA to locate the 
records in a reasonable amount of time. 
Records in the National Archives may 
not be amended and requests for 
amendment will not be considered. 
More information regarding access 
procedures is available in the Guide to 


the National Archives of the United 
States, which is sold by the 
Superintendent of Public Documents, 
Government Printing Office, 
Washington, DC 20402, and may be 
consulted at NARA research facilities 
listed in 36 CFR part 1253. 

9. System name: The Immigration and 
Naturalization Service Index System, 
JUSTICE/INS—001 (part of National 
Archives Record Group 85, Records of 
the Immigration and Naturalization 
Service). 

System location: 8601 Adelphi Road, 
College Park, MD 20740-6001. 

Categories of individuals covered by 
the system: Records in the National 
Archives cover individuals covered by 
provisions of the immigration and 
nationality laws of the United States; 
individuals who have arrived or 
departed by aircraft or vessel at a United 
States port; or aliens lawfully admitted 
for permanent residence, commuters 
and other authorized frequent border 
crossings, and nonimmigrant persons 
other than transients. 

Categories of records in the system: 
Records in the National Archives 
covered by this notice include 
microfilm masters of passenger and 
crew arrivals (approximately 44,200 
reels) and related binders cataloguing 
ship arrival information, 1897-1982 
{NARA Accession NN3—085—096-001); 
and Statistical/Reporting Systems: 
deportations, exclusions, required 
departures, lawful immigrants and 
naturalizations, FY 1993 (restricted) and 
legalization applicants data, collected 
on the 1700 and 1687 applications data 
forms, FY 1992 (public use); and 
documentation for deportations, 
required departures, and legalizations, 
FY 1992 (NARA Accession NN3—085— 
096-002). 

Routine uses of records maintained in 
the system, including categories of users 
and the purpose of such uses: Reference 
by Government officials, scholars, 
students, and members of the general 
public. The records in the National 
Archives of the United States are 
exempt from the Privacy Act of 1974 
except for the public notice required by 
5 U.S.C. 552a (1)(1)(3). Further 
information about uses and restrictions 
may be found in 36 CFR part 1256 and 
in the Appendix following this notice. 

Policies and practices for storing, 
retrieving, accessing, retaining, and 
disposing of records in the system: 

a. Storage: Paper records stored in 
archival containers; and electronic 
database stored on magnetic tape. 

b. Retrievability: Generally, records 
are indexed and retrievable by name 
and/or “‘A” or “C” file number. 
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c. Safeguards: Records are kept in 
locked stack areas accessible only to 
authorized NARA personnel. 

d. Retention and disposal: Records are 
retained permanently. 

System manager and address: The 
system manager is the Assistant 
Archivist for Records Services- 
Washington, DC (NW), 8601 Adelphi 
Road, College Park, MD 20740-6001. 

Notification procedures: Individuals 
desiring information from or about these 
records should direct inquiries to the 
system manager. 

Records access procedures: Upon 
request, NARA will attempt to locate 
specific records about individuals and 
will make the records available subject 
to the restrictions set forth in 36 CFR 
part 1256. Enough information must be 
provided to permit NARA to locate the 
records in a reasonable amount of time. 
Records in the National Archives may 
not be amended and requests for 
amendment will not be considered. 
More information regarding access 
procedures is available in the Guide to 
the National Archives of the United 
States, which is sold by the 
Superintendent of Public Documents, 
Government Printing Office, 
Washington, DC 20402, and may be 
consulted at NARA research facilities 
listed in 36 CFR part 1253. 

10. System name: The Immigration 
and Naturalization Service (INS) Alien 
File (A-File) and Central Index System 
(CIS), JUSTICE/INS—001A (part of 
National Archives Record Group 85, 
Records of the Immigration and 
Naturalization Service). 

System location: 8601 Adelphi Road, 
College Park, MD 20740-6001; and 
National Archives and Records 
Administration-Northeast Region 
(Boston), 380 Trapelo Road, Waltham, 
MA 02154. 

Categories of individuals covered by 
the system: Records in the National 
Archives cover individuals covered by 
provisions of the Immigration and 
Nationality Act of the United States. 
Individuals who are under 
investigation, were investigated in the 
past, or who are suspected of violating 
the criminal or civil provisions of 
treaties, statutes, executive orders, and 
presidential proclamations administered 
by INS, and witnesses and informants 
having knowledge of such violations. 

Categories of records in the system: 
Records in the National Archives 
covered by this notice include (in 
College Park, MD) Statistical/Reporting 
System: deportations, exclusions, 
required departures, lawful immigrants 
and naturalizations, FY 1993 (restricted) 
and legalization applications data, 
collected on the 1700 and 1687 


applications data forms, FY 1992 
(public use); and documentation for 
deportations, required departures, and 
legalizations, FY 1992 (NARA 
Accession NN3-085-096-002). Also, (in 
Waltham) Chinese Exclusion Case Files, 
(NARA Accession 1NS—085-— 
095-001); and Montreal Chinese Case 
Files, 1900—1952 (NARA Accession 
1NS-—085-096-001). 

Routine uses of records maintained in 
the system, including categories of users 
and the purpose of such uses: Reference 
by Government officials, scholars, 
students, and members of the general 
public. The records in the National 
Archives of the United States are 
exempt from the Privacy Act of 1974 
except for the public notice required by 
5 U.S.C. 552a(1)(1)(3). Further 
information about uses and restrictions 
may be found in 36 CFR part 1256 and 
in the Appendix following this notice. 

Policies and practices for storing, 
retrieving, accessing, retaining, and 
disposing of records in the system: 

a. Storage: Paper records stored in 
archival containers; and electronic 
database stored on magnetic tape. 

b. Retrievability: Generally, records 
are indexed and retrievable by name 
and/or ‘“‘A”’ or “‘C”’ file number. 

c. Safeguards: Records are kept in 
locked stack areas accessible only to 
authorized NARA personnel. 

d. Retention and disposal: Records are 
retained permanently. 

System manager and address: The 
system manager is the Assistant 
Archivist for Records Services- 
Washington, DC (NW) (for records at 
College Park) and the Assistant 
Archivist for Regional Records Services 
(NR) (for records in Waltham), 8601 
Adelphi Road, College Park, MD 20740- 
6001. 

Notification procedures: Individuals 
desiring information from or about these 
records should direct inquiries to the 
appropriate system manager. 

Records access procedures: Upon 
request, NARA will attempt to locate 
specific records about individuals and 
will make the records available subject 
to the restrictions set forth in 36 CFR 
part 1256. Enough information must be 
provided to permit NARA to locate the 
records in a reasonable amount of time. 
Records in the National Archives may 
not be amended and requests for 
amendment will not be considered. 
More information regarding access 
procedures is available in the Guide to 
the National Archives of the United 
States, which is sold by the 
Superintendent of Public Documents, 
Government Printing Office, 
Washington, DC 20402, and may be 


consulted at NARA research facilities 
listed in 36 CFR part 1253. 

11. System name: Current Research 
Information System (CRIS), USDA/ 
CSRS-1 (part of National Archives 
Record Group 164, Records of the 
Cooperative State Research Service). 

System location: 8601 Adelphi Road, 
College Park, MD 20740-6001. 

Categories of individuals covered by 
the system: Records in the National 
Archives cover scientists listed on 
research projects entered into the CRIS. 

Categories of records in the system: 
Records in the National Archives 
covered by this notice include the 
Current Research Information (CRIS) 
database, 1996. (NARA Accession NN3- 
164-097-002.) 

Routine uses of records maintained in 
the system, including categories of users 
and the purpose of such uses: Reference 
by Government officials, scholars, 
students, and members of the general 
public. The records in the National 
Archives of the United States are 
exempt from the Privacy Act of 1974 
except for the public notice required by 
5 U.S.C. 552a(1)(1)(3). Further 
information about uses and restrictions 
may be found in 36 CFR part 1256 and 
in the Appendix following this notice. 

Policies and practices for storing, 
retrieving, accessing, retaining, and 
disposing of records in the system: 

a. Storage: Electronic database stored 
on magnetic 

b. Retrievability: Retrieved by name of 
project leader or co-investigator. 

c. Safeguards: Records are kept in 
locked stack areas accessible only to 
authorized NARA personnel. 

d. Retention and disposal: Records are 
retained permanently. 

System manager and address: The 
system manager is the Assistant 
Archivist for Records Services, 
Washington, DC (NW), 8601 Adelphi 
Road, College Park, MD 20740-6001. 

Notification procedures: Individuals 
desiring information from or about these 
records should direct inquiries to the 
system manager. 

Records access procedures: Upon 
request, NARA will attempt to locate 
specific records about individuals and 
will make the records available subject 
to the restrictions set forth in 36 CFR 
part 1256. Enough information must be 
provided to permit NARA to locate the 
records in a redsonable amount of time. 
Records in the National Archives may 
not be amended and requests for 
amendment will not be considered. 
More information regarding access 
procedures is available in the Guide to 
the National Archives of the United 
States, which is sold by the 
Superintendent of Public Documents, 
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Government Printing Office, 
Washington, DC 20402, and may be 
consulted at NARA research facilities 
listed in 36 CFR part 1253. 

12. System name: Personnel Security 
Clearance Information Files, AO380-67 
DAMI (part of National Archives Record 
Group 319, Records of the Army Staff). 

System location: 8601 Adelphi Road, 
College Park, MD, 20740-6001. 

Categories of individuals covered by 
the system: Records in the National 
Archives cover any individual, civilian 
or military, affiliated with the U.S. 
Army by assignment, employment, 
contractual relationship, or as the result 
of an interservice support agreement on 
whom a personnel security clearance 
determination has been completed, is in 
process, or may be pending. 

Categories of records in the system: 
Records in the National Archives 
covered by this notice include DOD 
affiliated personne: and incident 
investigations, 1965. (NARA Accession 
NN3-319-098-002). 

Routine uses of records maintained in 
the system, including categories of users 
and the purpose of such uses: Reference 
by Government officials, scholars, 
students, and members of the general 
public. The records in the National 
Archives of the United States are 
exempt from the Privacy Act of 1974 
except for the public notice required by 
5 U.S.C. 552a(1)(1)(3). Further 
information about uses and restrictions 
may be found in 36 CFR part 1256 and 
in the Appendix following this notice. 

Policies and practices for storing, 
retrieving, accessing, retaining, and 
disposing of records in the system: 

a. Storage: Paper records stored in 
archival containers. 

b. Retrievability: Retrieved 
alphabetically by individual’s surname 
or social security number. 

c. Safeguards: Records are kept in 
locked stack areas accessible only to 
authorized NARA personnel. 

d. Retention and disposal: Records are 
retained permanently. 

System manager and address: The 
system manager is the Assistant 
Archivist for Records Services, 
Washington, DC (NW), 8601 Adelphi 
Road, College Park, MD 20740-6001. 

Notification procedures: Individuals 
desiring information from or about these 
records should direct inquiries to the 
system manager. 

Records access procedures: Upon 
request, NARA will attempt to locate 
specific records about individuals and 
will make the records available subject 
to the restrictions set forth in 36 CFR 
part 1256. Enough information must be 
provided to permit NARA to locate the 
records in a reasonable amount of time. 


Records in the National Archives may 
not be amended and requests for 
amendment will not be considered. 
More information regarding access 
procedures is available in the Guide to 
the National Archives of the United 
States, which is sold by the 
Superintendent of Public Documents, 
Government Printing Office, 
Washington, DC 20402, and may be 
consulted at NARA research facilities 
listed in 36 CFR part 1253. 

13. System name: 
Counterintelligence/Security Files, 
A0381-—20b DAMI (part of National 
Archives Record Group 319, Records of 
the Army Staff). 

System location: 8601 Adelphi Road, 
College Park, MD 20740-6001. 

Categories of individuals covered by 
the system: Records in the National 
Archives cover military and civilian 
personnel associated with the U.S. 
Army; and industrial or contractor 
personnel working in private industry 
which have contracts involving 
classified Department of Defense (DOD) 
information. 

Categories of records in the system: 
Records in the National Archives 
covered by this notice include DOD 
affiliated personnel and incident 
investigations, 1965. (NARA Accession 
NN3-—319-098-002). 

Routine uses of records maintained in 
the system, including categories of users 
and the purpose of such uses: Reference 
by Government officials, scholars, 
students, and members of the general 
public. The records in the National 
Archives of the United States are 
exempt from the Privacy Act of 1974 
except for the public notice required by 
5 U.S.C. 552a(1)(1)(3). Further 
information about uses and restrictions 
may be found in 36 CFR part 1256 and 
in the Appendix following this notice. 

Policies and practices for storing, 
retrieving, accessing, retaining, and 
disposing of records in the system: 

a. Storage: Paper records stored in 
archival containers. 

b. Retrievability: Retrieved by name, 
aliases, or title in combination with 
social security number or regular 
dossier number. 

c. Safeguards: Records are kept in 
locked stack areas accessible only to 
authorized NARA personnel. 

d. Retention and disposal: Records are 
retained permanently. 

System manager and address: The 
system manager is the Assistant 
Archivist for Records Services- 
Washington, DC (NW), 8601 Adelphi 
Road, College Park, MD 20740-6001- 

Notification procedures: Individuals 
desiring information from or about these 


records should direct inquiries to the 
system manager. 

Records access procedures: Upon 
request, NARA will attempt to locate 
specific records about individuals and 
will make the records available subject 
to the restrictions set forth in 36 CFR 
part 1256. Enough information must be 
provided to permit NARA to locate the 
records in a reasonable amount of time. 
Records in the National Archives may 
not be amended and requests for 
amendment will not be considered. 
More information regarding access 
procedures is available in the Guide to 
the National Archives of the United 
States, which is sold by the 
Superintendent of Public Documents, 
Government Printing Office, 
Washington, DC 20402, and may be 
consulted at NARA research facilities 
listed in 36 CFR part 1253. 

14. System name: Correspondence 
Files and Correspondence Control 
Files—Treasury/IRS 00.001 (part of 
National Archives Record Group 58, 
Records of the Internal Revenue 
Service). 

System location: 8601 Adelphi Road, 
College Park, MD, 20740-6001. 

Categories of individuals covered by 
the system: Records in the National 
Archives cover initiators of the 
correspondence, persons upon whose 
behalf the correspondence was initiated, 
and subjects of the correspondence. 

Categories of records in the system: 
Records in the National Archives 
covered by this notice include plan, 
response, and general correspondence, 
1950-1965 (NARA Accession NN3-— 
058-098-001); and strategic planning 
documentation, 1961-1982 (NARA 
Accession NN3-—058-098-002). 

Routine uses of records maintained in 
the system, including categories of users 
and the purpose of such uses: Reference 
by Government officials, scholars, 
students, and members of the general 
public. The records in the National 
Archives of the United States are 
exempt from the Privacy Act of 1974 
except for the public notice required by 
5 U.S.C. 552a (1)(1)(3). Further 
information about uses and restrictions 
may be found in 36 CFR part 1256 and 
in the Appendix following this notice. 

Policies and practices for storing, 
retrieving, accessing, retaining, and 
disposing of records in the system: 

a. Storage: Paper records stored in 
archival containers. 

b. Retrievability: Retrieved by name. 

c. Safeguards: Records are kept in 
locked stack areas accessible only to 
authorized NARA personnel. 

d. Retention and disposal: Records are 
retained permanently. 
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System manager and address: The 
system manager is the Assistant 
Archivist for Records Services- 
Washington, DC (NW), 8601 Adelphi 
Road, College Park, MD, 20740-6001. 

Notification procedures: Individuals 
desiring information from or about these 
records should direct inquiries to the 
system manager. 

Records access procedures: Upon 
request, NARA will attempt to locate 
specific records about individuals and 
will make the records available subject 
to the restrictions set forth in 36 CFR 
part 1256. Enough information must be 
provided to permit NARA to locate the 
records in a reasonable amount of time. 
Records in the National Archives may 
not be amended and requests for 
amendment will not be considered. 
More information regarding access 
procedures is available in the Guide to 
the National Archives of the United 
States, which is sold by the 
Superintendent of Public Documents, 
Government Printing Office, 
Washington, DC 20402, and may be 
consulted at NARA research facilities 
listed in 36 CFR part 1253. 

15. System name: Systems of Records 
Notice by the Office of Personnel 
Management and Applicable to the 
Panama Canal Commission, PCC/PR-8 
(part of National Archives Record Group 
185, Records of the Panama Canal). 

System location: 8601 Adelphi Road, 
College Park, MD 20740-6001. 

Categories of individuals covered by 
the system: Records in the National 
Archives cover current and former 
employees of the Panama Canal 
Commission 

Categories of records in the system: 
Records in the National Archives 
covered by this notice include Panama 
Canal Commission Employee folders, 
1903-1920. (NARA Accession NN3— 
185-097-005). 

Routine uses of records maintained in 
the system, including categories of users 
and the purpose of such uses: Reference 
by Government officials, scholars, 
students, and members of the general 
public. The records in the National 
Archives of the United States are 
exempt from the Privacy Act of 1974 
except for the public notice required by 
5 U.S.C. 552a (1)(1)(3). Further 
information about uses and restrictions 
may be found in 36 CFR part 1256 and 
in the Appendix following this notice. 

Policies and practices for storing, 
retrieving, accessing, retaining, and 
disposing of records in the system: 

a. Storage: Paper records stored in 
archival containers. 

b. Retrievability: Retrieved 
alphabetically by name or by an 
identification number. 


c. Safeguards: Records are kept in 
locked stack areas accessible only to 
authorized NARA personnel. 

d. Retention and disposal: Records are 
retained permanently. 

System manager and address: The 
system manager is the Assistant 
Archivist for Records Services- 
Washington, DC (NW), 8601 Adelphi 
Road, College Park, MD 20740-6001. 

Notification procedures: Individuals 
desiring information from or about these 
records should direct inquiries to the 
system manager. 

Records access procedures: Upon 
request, NARA will attempt to locate 
specific records about individuals and 
will make the records available subject 
to the restrictions set forth in 36 CFR 
part 1256. Enough information must be 
provided to permit NARA to locate the 
records in a reasonable amount of time. 
Records in the National Archives may 
not be amended and requests for 
amendment will not be considered. 
More information regarding access 
procedures is available in the Guide to 
the National Archives of the United 
States, which is sold by the 
Superintendent of Public Documents, 
Government Printing Office, 
Washington, DC 20402, and may be 
consulted at NARA research facilities 
listed in 36 CFR part 1253. 

16. System name: General Files of the 
Panama Canal Commission, PCC/ 
AMRM-1 (part of National Archives 
Record Group 185, Records of the 
Panama Canal). 

System location: 8601 Adelphi Road, 
College Park, MD 20740-6001. 

Categories of individuals covered by 
the system: Records in the National 
Archives cover individuals who are the 
subject of correspondence or who 
correspond with the Office of the 
Administrator and staff offices on a 
variety of subjects related to the 
operation, maintenance, and protection 
of the Panama Canal. 

Categories of records in the system: 
Records in the National Archives 
covered by this notice include 
declassified general correspondence 
accumulated in the former Internal 
Security Office, 1945-1979. (NARA 
Accession NN3—185-097-003). 

Routine uses of records maintained in 
the system, including categories of users 
and the purpose of such uses: Reference 
by Government officials, scholars, 
students, and members of the general 
public. The records in the National 
Archives of the United States are 
exempt from the Privacy Act of 1974 
except for the public notice required by 
5 U.S.C. 552a (1)(1)(3). Further 
information about uses and restrictions 


may be found in 36 CFR part 1256 and 
in the Appendix following this notice. 

Policies and practices for storing, 
retrieving, accessing, retaining, and 
disposing of records in the system: 

a. Storage: Paper records stored in 
archival containers. 

b. Retrievability: Retrieved 
alphabetically by subject, or by name 
only. 

c. Safeguards: Records are kept in 
locked stack areas accessible only to 
authorized NARA personnel. 

d. Retention and disposal: Records are 
retained permanently. 

System manager and address: The 
system manager is the Assistant 
Archivist for Records Services- 
Washington, DC (NW), 8601 Adelphi 
Road, College Park, MD 20740-6001. 

Notification procedures: Individuals 
desiring information from or about these 
records should direct inquiries to the 
system manager. 

Records access procedures: Upon 
request, NARA will attempt to locate 
specific records about individuals and 
will make the records available subject 
to the restrictions set for in 36 CFR part 
1256. Enough information must be 
provided to permit NARA to locate the 
records in a reasonable amount of time. 
Records in the National Archives may. 
not be amended and requests for 
amendment will not be considered. 
More information regarding access 
procedures is available in the Guide to 
the National Archives of the United 
States, which is sold by the 
Superintendent of Public Documents, 
Government Printing Office, 
Washington, DC 20402, and may be 
consulted at NARA research facilities 
listed in 36 CFR part 1253. 

17. System name: Records of births, 
deaths, and marriages that occurred in 
the former Canal Zone, PCC/AMRM-—7 
(part of National Archives Record Group 
185, Records of the Panama Canal). 

System location: 8601 Adelphi Road, 
College Park, MD 20740-6001. 

Categories of individuals covered by 
the system: Records in the National 
Archives cover individuals who were 
born and their parents, individuals who 
died, individuals who were married, | 
parents who experienced fetal deaths, in 
the former Canal Zone, and/or in a U.S. 
Government hospital in the Republic of 
Panama, from 1904 to September 30, 
1979. 

Categories of records in the system: 
Records in the National Archives 
covered by this notice include Yellow 
Fever control record, 1949-1951. 
(NARA Accession Number NN3-185-— - 
098-001). 

Routine uses of records maintained in 
the system, including categories of users 
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and the purpose of such uses: Reference 
by Government officials, scholars, 
students, and members of the general 
public. The records in the National 
Archives of the United States are 
exempt from the Privacy Act of 1974 
except for the public notice required by 
5 U.S.C. 552a(1)(1)(3). Further 
information about uses and restrictions 
may be found in 36 CFR part 1256 and 
in the Appendix following this notice. 

Policies and practices for storing, 
retrieving, accessing, retaining, and 
disposing of records in the system: 

a. Storage: Paper records stored in 
archival containers. 

b. Retrievability: Retrieved by name, 
date of birth, death, or marriage, and 
number of certificate. 

c. Safeguards: Records are kept in 
locked stack areas accessible only to 
authorized NARA personnel. 

d. Retention and disposal: Records are 
retained permanently. 

System manager and address: The 
system manager is the Assistant 
Archivist for Records Services- 
Washington, DC (NW), 8601 Adelphi 
Road, College Park, MD 20740-6001. 

Notification procedures: Individuals 
desiring information from or about these 
records should direct inquiries to the 
system manager. 

Records access procedures: Upon 
request, NARA will attempt to locate 
specific records about individuals and 
will make the records available subject 
to the restrictions set forth in 36 CFR 
part 1256. Enough information must be 
provided to permit NARA to locate the 
records in a reasonable amount of time. 
Records in the National Archives may 
not be amended and requests for 
amendment will not be considered. 
More information regarding access 
procedures is available in the Guide to 
the National Archives of the United 
States, which is sold by the 
Superintendent of Public Documents, 
Government Printing Office, 
Washington, DC 20402, and may be 
consulted at NARA research facilities 
listed in 36 CFR part 1253. 

18. System name: Injury 
Compensation Payroll Records, PCC/ 
FMAP-3 (part of National Archives 
Record Group 185, Records of the 
Panama Canal). 

System location: 8601 Adelphi Road, 
College Park, MD 20740-6001. 

Categories of individuals covered by 
the system: Records in the National 
Archives cover beneficiaries under the 
Federal Employees Compensation Act. 

Categories of records in the system: 
Records in the National Archives 
covered by this notice include “‘Personal 
Injury Registry Books”, 1905-1922. 
(NARA Accession NN3-—185—098-004). 


Routine uses of records maintained in 
the system, including categories of users 
and the purpose of such uses: Reference 
by Government officials, scholars, 
students, and members of the general 
public. The records in the National 
Archives of the United States are 
exempt from the Privacy Act of 1974 
except for the public notice required by 
5 U.S.C. 552a(1)(1)(3). Further 
information about uses and restrictions 
may be found in 36 CFR part 1256 and 
in the Appendix following this notice. 

Policies and practices for storing, 
retrieving, accessing, retaining, and 
disposing of records in the system: 

a. Storage: Paper records stored in 
archival containers. 

b. Retrievability: Retrieved by 
identification number and name. 

c. Safeguards: Records are kept in 
locked stack areas accessible only to 
authorized NARA personnel. 

d. Retention and disposal: Records are 
retained permanently. 

System manager and address: The 
system manager is the Assistant 
Archivist for Records Services- 
Washington, DC (NW), 8601 Adelphi 
Road, College Park, MD 20740-6001. 

Notification procedures: Individuals 
desiring information from or about these 
records should direct inquiries to the 
system manager. 

Records access procedures: Upon 
request, NARA will attempt to locate 
specific records about individuals and 
will make the records available subject 
to the restrictions set forth in 36 CFR 
part 1256. Enough information must be 
provided to permit NARA to locate the 
records in a reasonable amount of time. 
Records in the National Archives may 
not be amended and requests for 
amendment will not be considered. 
More information regarding access 
procedures is available in the Guide to 
the National Archives of the United 
States, which is sold by the 
Superintendent of Public Documents, 
Government Printing Office, 
Washington, DC 20402, and may be 
consulted at NARA research facilities 
listed in 36 CFR part 1253. 

19. System name: Health, Medical, 
Dental, and Veterinary Records Systems, 
PCC-CZG/HL-1 (part of National 
Archives Record Group 185, Records of 
the Panama Canal). 

System location: 8601 Adelphi Road, 
College Park, MD 20740-6001. 

Categories of individuals covered by 
the system: Records in the National 
Archives cover employees of the Canal 
agencies; individuals in the service of 
and sponsored by a U.S. Government 
agency (U.S. Armed Forces, State 
Department, Veterans Administration, ~ 
U.S. Public Health Service, Federal 


Aviation Administration, Federal 
Highway Administration, and 
Smithsonian Institute). 

Categories of records in the system: 
Records in the National Archives 
covered by this notice include New 
York Office personal injury and medical 
administrative files, 1920-1964. (NARA 
Accession NN3—185—098—0086). 

Routine uses of records maintained in 
the system, including categories of users 
and the purpose of such uses: Reference 
by Government officials, scholars, 
students, and members of the general 
public. The records in the National 
Archives of the United States are 
exempt from the Privacy Act of 1974 
except for the public notice required by 
5 U.S.C. 552a(1)(1)(3). Further 
information about uses and restrictions 
may be found in 36 CFR part 1256 and 
in the Appendix following this notice. 

Policies and practices for storing, 
retrieving, accessing, retaining, and 
disposing of records in the system: 

a. Storage: Paper records stored in 
archival containers. 

b. Retrievability: Retrieved 
alphabetically by name. 

c. Safeguards: Records are kept in 
locked stack areas accessible only to 
authorized NARA personnel. 

d. Retention and disposal: Records are 
retained permanently. 

System manager and address: The 
system manager is the Assistant 
Archivist for Records Services- 
Washington, DC (NW), 8601 Adelphi 
Road, College Park, MD 20740-6001. 

Notification procedures: Individuals 
desiring information from or about these 
records should direct inquiries to the 
system manager. 

Records access procedures: Upon 
request, NARA will attempt to locate 
specific records about individuals and 
will make the records available subject 
to the restrictions set forth in 36 CFR 
part 1256. Enough information must be 
provided to permit NARA to locate the 
records in a reasonable amount of time. 
Records in the National Archives may 
not be amended and requests for 
amendment will not be considered. 
Move information regarding access 
procedures is available in the Guide to 
the National Archives of the United 
States, which is sold by the 
Superintendent of Public Documents, 
Government Printing Office, 
Washington, DC 20402, and may be 
consulted at NARA research facilities 
listed in 36 CFR part 1253. 

20. System name: Injury Claims 
(FECA) Files, PCC/PRCL-1 (part of 
National Archives Record Group 185, 
Records of the Panama Canal). 

System location: 8601 Adelphi Road, 
College Park, MD 20740-6001. 
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Categories of individuals covered by 
the system: Records in the National 
Archives cover employees or former 
employees making or filing claims 
against the former canal agencies and 
commissions. 

Categories of records in the system: 
Records in the National Archives 
covered by this notice include New 
York Office personal injury and medical 
administrative files, 1920-1964. (NARA 
Accession 

Routine uses of records maintained in 
the system, including categories of users 
and the purpose of such uses: Reference 
by Government officials, scholars, 
students, and members of the general 
public. The records in the National 
Archives of the United States are 
exempt from the Privacy Act of 1974 
except for the public notice required by 
5 U.S.C. 552a (1)(1)(3). Further 
information about uses and restrictions 
may be found in 36 CFR part 1256 and 
in the Appendix following this notice. 

Policies and practices for storing, 
retrieving, accessing, retaining, and 
disposing of records in the system: 

a. Storage: Paper records stored in 
archival containers. 

b. Retrievability: Retrieved 
alphabetically by name of claimant. 

c. Safeguards: Records are kept in 
locked stack areas accessible only to 
authorized NARA personnel. 

d. Retention and disposal: Records are 
retained permanently. 

System manager and address: The 
system manager is the Assistant 
Archivist for Records Services- 
Washington, DC (NW), 8601 Adelphi 
Road, College Park, MD 20740-6001. 

Notification procedures: Individuals 
desiring information from or about these 
records should direct inquiries to the 
system manager. 

Records access procedures: Upon 
request, NARA will attempt to locate 
specific records about individuals and 
will make the records available subject 
to the restrictions set forth in 36 CFR 
part 1256. Enough information must be 
provided to permit NARA to locate the 
records in a reasonable amount of time. 
Records in the National Archives may 
not be amended and requests for 
amendment will not be considered. 
More information regarding access 
procedures is available in the Guide to 
the National Archives of the United 
States, which is sold by the 
Superintendent of Public Documents, 
Government Printing Office, 
Washington, DC 20402, and may be 
consulted at NARA research facilities 
listed in 36 CFR part 1253. 

21. System name: Directorate of 
Operations Records System, CIA—49 
(part of National Archives Record Group 


226, Records of the Office of Strategic 
Services). 

System location: National Archives at 
College Park, 8601 Adelphi Road, 
College Park, MD 20740-6001. 

Categories of individuals covered by 
the system: Records in the National 
Archives cover individuals who are of 
foreign intelligence or foreign 
counterintelligence interest to the CIA. 

Categories of records in the system: 
Records in the National Archives 
covered by this notice include 
miscellaneous field files of the Office of 
Strategic Services (OSS), 1929-1947. 
(NARA Accession Numbers NN3-226— 
097-001, NN3-—226-097-002, and NN3- 
226-097-003). 

Routine uses of records maintained in 
the system, including categories of users 
and the purpose of such uses: Reference 
by Government officials, scholars, 
students, and members of the general 
public. The records in the National 
Archives of the United States are 
exempt from the Privacy Act of 1974 
except for the public notice required by 
5 U.S.C. 552a (1)(1)(3). Further 
information about uses and restrictions 
may be found in 36 CFR part 1256 and 
in the Appendix following this notice. 

Policies and practices for storing, 
retrieving, accessing, retaining, and 
disposing of records in the system: 

a. Storage: Paper records stored in 
archival containers. 

b. Retrievability: Retrieved by name. 

c. Safeguards: Records are kept in 
locked stack areas accessible only to 
authorized NARA personnel. 

d. Retention and disposal: Records are 
retained permanently. 

System manager and address: The 
system manager is the Assistant 
Archivist for Records Services- 
Washington, DC (NW), 8601 Adelphi 
Road, College Park, MD 20740-6001. 

Notification procedures: Individuals 
desiring information from or about these 
records should direct inquiries to the 
system manager. 

Records access procedures: Upon 
request, NARA will attempt to locate 
specific records about individuals and 
will make the records available subject 
to the restrictions set forth in 36 CFR 
part 1256. Enough information must be 
provided to permit NARA to locate the 
records in a reasonable amount of time. 
Records in the National Archives may 
not be amended and requests for 
amendment will not be considered. 
More information regarding access 
procedures is available in the Guide to 
the National Archives of the United 
States, which is sold by the 
Superintendent of Public Documents, 
Government Printing Office, 
Washington, DC 20402, and may be 


consulted at NARA research facilities 
listed in 36 CFR part 1253. 

22. System name: Coal and Metal and 
Nonmetal Mine Accident and Injury, 
DOL/MSHA-1 (part of National 
Archives Record Group 433, Records of 
the Mine Safety and Health 
Administration). 

System location: National Archives at 
College Park, 8601 Adelphi Road, 
College Park, MD 20740-6001. 

Categories of individuals covered by 
the system: Records in the National 
Archives cover individual workers in 
the coal and metal and nonmetal mining 
industries. 

Categories of records in the system: 
Records in the National Archives 
covered by this notice include accident/ 
employment, accident/injury, and 
statistical data tapes, 1972-1977. 
(NARA Accession NN3-—433-096-002). 

Routine uses of records maintained in 
the system, including categories of users 
and the purpose of such uses: Reference 
by Government officials, scholars, 
students, and members of the general 
public. The records in the National 
Archives of the United States are _ 
exempt from the Privacy Act of 1974 
except for the public notice required by 
5 U.S.C. 552a (1)(1)(3). Further 
information about uses and restrictions 
may be found in 36 CFR part 1256 and 
in the Appendix following this notice. 

Policies and practices for storing, 
retrieving, accessing, retaining, and 
disposing of records in the system: 

a. Storage: Electronic database stored 
on magnetic ee 

b. Retrievability: Retrieved by mine 
identification number and date of 
accident and injury occurrence or 
illness diagnosis. 

c. Safeguards: Records are kept in 
locked stack areas accessible only to 
authorized NARA personnel. 

d. Retention and disposal: Records are 
retained permanently. 

System manager and address: The 
system manager is the Assistant 
Archivist for Records Services- 
Washington, DC (NW), 8601 Adelphi 
Road, College Park, MD 20740-6001. 

Notification procedures: Individuals 
desiring information from or about these 
records should direct inquiries to the 
system manager. 

Records access procedures: Upon 
request, NARA will attempt to locate 
specific records about individuals and 
will make the records available subject 
to the restrictions set forth in 36 CFR 
part 1256. Enough information must be 
provided to permit NARA to locate the 
records in a reasonable amount of time. 
Records in the National Archives may 
not be amended and requests for 
amendment will not be considered. 
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More information regarding access 
procedures is available in the Guide to 
the National Archives of the United 
States, which is sold by the 
Superintendent of Public Documents, 
Government Printing Office, 
Washington, DC 20402, and may be 
consulted at NARA research facilities 
listed in 36 CFR part 1253. 


Appendix—General Statement About 
Uses and Restrictions 


A record from an accessioned system 
of records may be made available to any 
person who has applied for and 
received a researcher identification 
card. No special qualifications are 
required in order to use the records of 
the National Archives. Rule governing 
the use of records and procedures for 
applying for research cards are found in 
36 CFR part 1254. However, the use of 
some of the records is subject to 
restrictions imposed by statute or 
Executive order, or by the restrictions 
specified in writing in accordance with 
44 U.S.C. 2108 by the transferring 
agency. Restrictions currently in effect 
on access to particular records that have 
been specified by the transferring 
agency are known as “‘specific 
restrictions.” Restrictions on access that 
may apply to more than one record 
group are termed “general restrictions.” 
They are applicable to the kinds of 
information or classes of accessioned 
records designated regardless of the 
record group to which they have been 
allocated or the specific system of 
records in which they are contained. 
The restrictions are published in the 
“Guide to the National Archives of the 
United States” and supplemented by 
restriction statements approved by the 
Archivist of the United States and set 
forth in 36 CFR part 1256. 


Dated: December 3, 1998. 
Michael J. Kurtz, 


Assistant Archivist for Records Services— 
Washington, DC. 


(FR Doc. 98-32521 Filed 12—7-98; 8:45 am] 
BILLING CODE 7515-01-P 


NATIONAL TRANSPORTATION 
SAFETY BOARD 


Sunshine Act Meeting 


TIME AND DATE: 9:30 a.m., Tuesday, 
December 15, 1998. 

PLACE: NTSB Board Room, 5th Floor, 
490 L’Enfant Plaza, S.W., Washington, 
D.C. 20594. 

STATUS: Open. 

MATTERS TO BE CONSIDERED: 7093—Brief 
of Accident-BK-117-B2 helicopter 


crash, N909CP, New York City, April 
15, 1997; and Safety Recommendation 
to the Federal Aviation Administration 
about Blind Rivets. 

NEWS MEDIA CONTACT: Telephone: (202) 
314-6100. 

FOR MORE INFORMATION CONTACT: 
Rhonda Underwood, (202) 314-6065. 
Rhonda Underwood, 


_ Federal Register Liaison Officer. 


[FR Doc. 98-32662 Filed 12—4-98; 1:45 pm] 
BILLING CODE 7533-01-M 


NUCLEAR REGULATORY 
COMMISSION 


Agency Information Collection 
Activities: Proposed Collection; 
Comment Request 


AGENCY: U. S. Nuclear Regulatory 
Commission (NRC). 

ACTION: Notice of pending NRC action to 
submit an information collection 
request to OMB and solicitation of 
public comment. 


SUMMARY: The NRC is preparing a 
submittal to OMB for review of 
continued approval of information 
collections under the provisions of the 
Paperwork Reduction Act of 1995 (44 
U.S.C. Chapter 35). 


Information Pertaining to the 
Requirement To Be Submitted: 


1. The title of the information 
collection: 10 CFR Part 52, “Early Site 
Permits; Standard Design Certifications; 
and Combined Licenses for Nuclear 
Power Plants”’. 

2. Current OMB approval number: 
3150-0151. 

3. How often the collection is 
required: On occasion and every 10 to 
20 years for applications for renewal. 

4. Who is required or asked to report: 
Designers of commercial nuclear power 
plants, electric power utilities, and any 
person eligible under the Atomic Energy 
Act to apply for a construction permit 
for a nuclear power plant. 

5. The number of annual respondents: 
No applications expected during the 
next three years. 

6. The number of hours needed 
annually to complete the requirement or 
request: 0. 

7. Abstract: 10 CFR Part 52 establishes 
requirements for the granting of early 
site permits, certifications of standard 
nuclear power plant designs, and 
licenses which combine in a single 
license a construction permit and an 
operating license with conditions 
(combined licenses). Part 52 also 


establishes requirements for renewal of 
these permits, certifications, and 
licenses; amendments to them; 
exemptions from certifications; and 
variances from early site permits. 


NRC uses the information collected to 
assess the adequacy and suitability of an 
applicant’s site, plant design, 
construction, training and experience, 
and plans and procedures for the 
protection of public health and safety. 
The NRC review of such information 
and the findings derived from that 
information form the basis of NRC 
decisions and actions concerning the 
issuance, modification, or revocation of 
site permits, design certifications, and 
combined licenses for nuclear power 
plants. 


Submit, by February 8, 1999, 
comments that address the following 
questions: 


1. Is the proposed collection of 
information necessary for the NRC to 
properly perform its functions? Does the 
information have practical utility? 


2. Is the burden estimate accurate? 


3. Is there a way to enhance the 
quality, utility, and clarity of the 
information to be collected? 


4. How can the burden of the 
information collection be minimized, 
inclyding the use of automated 
collection techniques or other forms of 
information technology? 


A copy of the draft supporting 
statément may be viewed free of charge 
at the NRC Public Document Room, 
2120 L Street, NW (lower level), 
Washington, DC. OMB clearance 
requests are available at the NRC 
worldwide web site (http:// 
www.nrc.gov/NRC/PUBLIC/OMB/ 
index.html). The document will be 
available on the NRC home page site for 
60 days after the signature date of this 
notice. 


Comments and questions about the 
information collection requirements 
may be directed to the NRC Clearance 
Officer, Brenda Jo. Shelton, U.S. Nuclear 
Regulatory Commission, T—-6 F33, 
Washington, DC, 20555-0001, or by 
telephone at 301-415-7233, or by 
Internet electronic mail at 
BJS1@NRC.GOV. 

Dated at Rockville, Maryland, this 2nd day 
of December 1998. 

For the Nuclear Regulatory Commission. 
Brenda Jo. Shelton, 

NRC Clearance Officer, Office of the Chief 
Information Officer. 

[FR Doc. 98-32504 Filed 12—7-98; 8:45 am] 
BILLING CODE 7590-01-P 
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NUCLEAR REGULATORY 
COMMISSION 


[Docket No. 40-9027-MLA, ASLBP No. 99- 
757-01-MLA] 


Cabot Performance Materials; 
Designation of Presiding Officer 


Pursuant to delegation by the 
Commission dated December 29, 1972, 
published in the Federal Register, 37 FR 
28710 (1972), and §§ 2.105, 2.700, 2.702, 
2.714, 2.714a, 2.717 and 2.1207 of the 
Commission’s Regulations, a single 
member of the Atomic Safety and 
Licensing Board Panel is hereby 
designated to rule on petitions for leave 
to intervene and/or requests for hearing 
and, if necessary, to serve as the 
Presiding Officer to conduct an informal 
adjudicatory hearing in the following 
proceeding. 


Cabot Performance Materials 


(Request for Materials License 
Amendment) 


The hearing, if granted, will be 
conducted pursuant to 10 CFR Subpart 
L of the Commission’s Regulations, 
“Informal Hearing Procedures for 
Adjudications in Materials and Operator 
Licensing Proceedings.” This 
proceeding concerns a request for 
hearing submitted by the 
Redevelopment Authority of the City of 
Reading and the City of Reading, 
Pennsylvania in response to a license 
amendment request by Cabot 
Performance Materials (Cabot). The 
proposed amendment would allow 
decommissioning of Cabot’s 
contaminated sites located in Reading 
and Revere, Pennsylvania. A notice of 
the proposed amendment was published 
in the Federal Register at 63 Fed. Reg. 
57715 (October 28, 1998). 

The Presiding Officer designated for 
this proceeding is Administrative Judge 
Peter B. Bloch. Pursuant to the 
provisions of 10 CFR 2.722. 
Administrative Judge Richard F. Cole 
has been appointed to assist the 
Presiding Officer in taking evidence and 
in preparing a suitable record for 
review. 

All correspondence, documents and 
other materials shall be filed with Judge 
Bloch and Judge Cole in accordance 
with 10 CFR 2.701. Their addresses are: 


Administrative Judge Peter B. Bloch, 
Presiding Officer, Atomic Safety and 
Licensing Board Panel, U.S. Nuclear 
Regulatory Commission, Washington, 
DC 20555 


Dr. Richard F. Cole, Special Assistant, 
Atomic Safety and Licensing Board 
Panel, U.S. Nuclear Regulatory 
Commission, Washington, DC 20555 
Issued at Rockville, Maryland, this 2nd day 

of December 1998. 

B. Paul Cotter, Jr., 

Chief Administrative Judge, Atomic Safety 

and Licensing Board Panel. 

{FR Doc. 98—-32500 Filed 12—7—98; 8:45 am] 

BILLING CODE 7590-01-P 


NUCLEAR REGULATORY 
COMMISSION 


[Docket No. 50-461] 


Illinois Power Company; Notice of 
Withdrawal of Application for 
Amendment to Facility Operating 
License 


The U.S. Nuclear Regulatory 
Commission (the Commission) has 
granted the request of Illinois Power 
Company (the licensee) to withdraw its 
December 14, 1995, application for 
proposed amendment to Facility 
Operating License No. NPF-62 for the 
Clinton Power Station, located in 
DeWitt County, Illinois. 

The proposed amendment would 
have eliminated periodic response time 
testing of selected analog trip modules. 

The Commission had previously 
issued a proposed no significant hazards 
consideration determination published 
in the Federal Register on January 31, 
1996 (61 FR 3501). However, by letter 
dated November 23, 1998, the licensee 
withdrew the proposed change. 

For further details with respect to this 
action, see the application for 
amendment dated December 14, 1995, 
as supplemented July 22, 1996, and the 
licensee’s letter dated November 23, 
1998, which withdrew the application 
for license amendment. The above 
documents are available for public 
inspection at the Commission’s Public 
Document Room, the Gelman Building, 
2120 L Street, NW., Washington, DC, 
and at the local public document room 
located at the Vespasian Warner Public 
Library, 310 N. Quincy Street, Clinton, 
IL 61727. 


Dated at Rockville, Maryland, this 1st day 
of December 1998. 

For the Nuclear Regulatory Commission. 
Jon B. Hopkins, 
Senior Project Manager, Project Directorate 


III-2, Division of Reactor Projects III/IV, Office 
of Nuclear Reactor Regulation. 


[FR Doc. 98-32501 Filed 12—7—98; 8:45 am] 
BILLING CODE 7590-01-P 


NUCLEAR REGULATORY 
COMMISSION 


[Docket Nos. 50-361 and 50-362] 


San Onofre Nuclear Generating 
Station, Units 2 and 3; Notice of 
Withdrawal of Application for 
Amendments to Facility Operating 
Licenses 


The U.S. Nuclear Regulatory 
Commission (the Commission) has 
granted the request of Southern 
California Edison Company (the 
licensee) to withdraw its May 9, 1996, 
as supplemented by letter dated June 27, 
1996, application for proposed 
amendments to Facility Operating 
License Nos. NPF—10 and NPF-15 for 
the San Onofre Nuclear Generating 
Station, Units 2 and 3 (SONGS), located 
in San Diego County, California. 


The proposed amendment would 
have added a requirement to maintain a 
Barrier Control Program to Section 5 of 
the improved Technical Specifications. 


The Commission had previously 
issued a Notice of Consideration of 
Issuance of Amendment published in 
the Federal Register on September 11, 
1996 (61 FR 47981). However, by letter 
dated November 5, 1998, the licensee 
withdrew the proposed change. 


For further details with respect to this 
action, see the application for 
amendment dated May 9, 1996, and 
supplemental letter dated June 27, 1996, 
and the licensee’s letter dated November 
5, 1998, which withdrew the 
application for license amendment. The 
above—z2 -documents are available for 
public inspection at the Commission’s 
Public Document Room, the Gelman 
Building 2120 L Street, NW., 
Washington, DC, and at the local public 
document room located at the Main 
Library, University of California, P.O. 
Box 19557, Irvine, California 92713. 

Dated at Rockville, Maryland this 2nd day 
of December 1998. 

For the Nuclear Regulatory Commission. 
James W. Clifford, 

Senior Project Manager, Project Directorate 


IV-2, Division of Reactor Projects III/IV, Office 
of Nuclear Reactor Regulation. 


{FR Doc. 98—-32505 Filed 12—7-98; 8:45 am] 
BILLING CODE 7590-01-P 


Federal Register/Vol. 63, No. 235/Tuesday, December 8, 1998/ Notices 


67715 


NUCLEAR REGULATORY 
COMMISSION 


[Docket No. 50-346] 


Toledo Edison Company; Centerior 
Service Company; and the Cleveland 
Electric {iluminating Company (Davis- . 
Besse Nuclear Power Station, Unit No. 
1); Order Approving Application 
Regarding the Transfer of Operating 
Authority 


I 


Toledo Edison Company and The 
Cleveland Electric Illuminating 
Company are the owners of the Davis- 
Besse Nuclear Power Station, Unit No. 
1, located in Ottawa County, Ohio. The 
owners, together with Centerior Service 
Company, are the licensees that hold 
Facility Operating License No. NPF-3 
issued by the U.S. Nuclear Regulatory 
Commission (NRC) pursuant to Part 50 
of Title 10 of the Code of Federal 
Regulations (10 CFR Part 50) on April 
22, 1977. Under this license, Centerior 
Service Company and Toledo Edison 
Company act as agents for The 
Cleveland Electric Illuminating 
Company, and have exclusive 
responsibility for and control over the 
physical construction, operation, and 
maintenance of Davis-Besse. 


II 


By application dated June 29, 1998, as 
supplemented by submittals dated July 
14, October 26, and November 30, 1998, 
the licensees requested approval of the 
transfer of operating authority under the 
license to a new company, FirstEnergy 
Nuclear Operating Company (FENOC), 
and issuance of a conforming 
amendment. The licensees proposed to 
transfer operating authority under the 
license to FENOC to allow it to use and 
operate Davis-Besse and to possess and 
use related licensed nuclear materials in 
accordance with the same conditions 
and authorizations in the current 
operating license. The licensees have 
also requested the issuance of a license 
amendment reflecting the transfer of 
operating authority. FENOC, a wholly- 
owned subsidiary of FirstEnergy 
Corporation, the parent of the owners, 
would become the licensed operator for 
Davis-Besse and would have exclusive 
control over the operation and 
maintenance of the facility. The present 
plant organization, the oversight 
_ organizations, and the engineering and 
support organizations would be 
transferred essentially intact from the 
operating licensees to FENOC. The 
technical qualifications of the FENOC 
organization, therefore, would be at 
least equivalent to those of the existing 


organization responsible for operating 
the plant. Centerior Service Company 
would be removed from the license. 

Under the proposed arrangement, 
ownership of Davis-Besse would remain 
unchanged, with each owner retaining 
its current ownership interest. FENOC 
would not own any portion of Davis- 
Besse. Likewise, the owners’ entitlement 
to capacity and energy from Davis-Besse 
would not be affected by the proposed 
transfer of operating responsibility for 
Davis-Besse to FENOC. The owners 
would continue to provide all funds for 
operation, maintenance, and 
decommissioning of Davis-Besse by 
FENOC. The owners’ responsibility 
would include providing funding for 
any emergency situations that might 
arise at Davis-Besse. 

The licensees requested the 
Commission’s approval of the transfer of 
operating authority to FENOC and 
issuance of a conforming license 
amendment pursuant to 10 CFR 50.80 
and 50.90. Notice of this application for 
approval and an opportunity for a 
hearing was published in the Federal 
Register on August 4, 1998 (63 FR 
41602), and an Environmental 
Assessment and Finding of No 
Significant Impact was published in the 
Federal Register on September 8, 1998 
(63 FR 47531). 

Under 10 CFR 50.80, no license, or 
any right thereunder, shall be 
transferred, directly or indirectly, 
through transfer of control of the 
license, unless the Commission shall 
give its consent in writing. Upon review 
of the information contained in the 
submittals of June 29, July 14, October 
26, and November 30, 1998, and other 
information before the Commission, the 
NRC staff has determined that FENOC is 
qualified to hold the license to the 
extent and for the purposes described 
above, and that the transfer of the 
license as described above is otherwise 
consistent with applicable provisions of 
law, regulations, and orders issued by 
the Commission, subject to the 
conditions set forth below. These 
findings are supported by a Safety 
Evaluation dated December 1, 1998. 


Ill 


Accordingly, pursuant to Sections 
105, 161b, 161i, and 184 of the Atomic 
Energy Act of 1954, as amended, 42 


‘USC §§ 2135, 2201(b), 2201(i), and 2234, 


and 10 CFR 50.80, It is hereby ordered 
that the Commission consents to the 
transfer of the license as described 
herein to FENOC, subject to the 
following conditions: 

(1) FENOC shall not market or broker 
power or energy from the Davis-Besse © 
Nuclear Power Station, Unit No. 1. The 


owners are responsible and accountable 
for-the actions of FENOC to the extent 
that said actions affect the marketing or 
brokering of power or energy from the 
Davis-Besse Nuclear Power Station, Unit 
No. 1, and, in any way, contravene the 
antitrust license conditions contained in 
the license. 

(2) Should the formation of FENOC 
and transfer of operating authority not 
be completed by December 31, 1999, 
this Order shall become null and void, 
provided, however, on application and 
for good cause shown, such date may be 
extended. 

This Order is effective upon issuance. 

Action on the proposed conforming 
license amendment will be taken upon 
implementation of the transfer approved 
by this Order. 

For further details with respect to this 
Order, see the licensees’ appiication 
dated June 29, 1998, as supplemented 
by submittals dated July 14, October 26, 
and November 30, 1998, which are 
available for public inspection at the 
Commission’s Public Document Room, 
The Gelman Building, 2120 L Street, 
NW., Washington, DC, and at the local 
public document room located at the 
University of Toledo, William Carlson 
Library, Government Documents 
Collection, 2801 West Bancroft Avenue, 
Toledo, OH 43606. ~ 


Dated at Rockville, Maryland, this 1st day 
of December 1998. 

For the Nuclear Regulatory Commission. 
Roy P. Zimmerman, 


Acting Director, Office of Nuclear Reactor 
Regulation. 


[FR Doc. 98-32506 Filed 12-7-98; 8:45 am] 
BILLING CODE 7590-01-P 


NUCLEAR REGULATORY 
COMMISSION 


[Docket 70-7002] 


Notice of Amendment to Certificate of 
Compliance GDP-1 for The U.S. 
Enrichment Corporation Portsmouth 
Gaseous Diffusicn Plant, Piketon, Ohio 


The Director, Office of Nuclear 
Material Safety and Safeguards, has 
made a determination that the following 
amendment request is not significant in 
accordance with 10 CFR 76.45. In 
making that determination, the staff 
concluded that: (1) there is no change in 
the types or significant increase in the 
amounts of any effluents that may be 
released offsite; (2) there is no 
significant increase in individual or 
cumulative occupational radiation 
exposure; (3) there is no significant 
construction impact; (4) there is no 
significant increase in the potential for, 
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or radiological or chemical 
consequences from, previously analyzed 
accidents; (5) the proposed changes do 
not result in the possibility of a new or 
different kind of accident; (6) there is no 
significant reduction in any margin of 
safety; and (7) the proposed changes 
wiil not result in an overall decrease in 
the effectiveness of the plant’s safety, 
safeguards or security programs. The 
basis for this determination for the 
amendment request is shown below. 

The NRC staff has reviewed the 
certificate amendment application and 
concluded that it provides reasonable 
assurance of adequate safety, safeguards, 
and security, and compliance with NRC 
requirements. Therefore, the Director, 
Office of Nuclear Material Safety and 
Safeguards, is prepared to issue an 
amendment to the Certificate of 
Compliance for the Portsmouth Gaseous 
Diffusion Plant (PORTS). The staff has 
prepared a Compliance Evaluation 
Report which provides details of the 
staff's evaluation. 

The NRC staff has determined that 
this amendment satisfies the criteria for 
a categorical exclusion in accordance 
with 10 CFR 51.22(c)(19). Therefore, 
pursuant to 10 CFR 51.22(b), no 
environmental impact statement or 
environmental assessment need be 
prepared for this amendment. 

USEC or any person whose interest 
may be affected may file a petition, not 
exceeding 30 pages, requesting review 
of the Director’s Decision. The petition 
must be filed with the Commission not 
later than 15 days after publication of 
this Federal Register Notice. A petition 
for review of the Director’s Decision 
shall set forth with particularity the 
interest of the petitioner and how that 
interest may be affected by the results of 
the decision. The petition should 
specifically explain the reasons why 
review of the Decision should be 
permitted with particular reference to 
the following factors: (1) the interest of 
the petitioner; (2) how that interest may 
be affected by the Decision, including 
the reasons why the petitioner should 
be permitted a review of the Decision; 
and (3) the petitioner’s areas of concern 
about the activity that is the subject 
matter of the Decision. Any person 
described in this paragraph (USEC or 
any person who filed a petition) may 
file a response to any petition for 
review, not to exceed 30 pages, within 
10 days after filing of the petition. If no 
petition is received within the 
designated 15-day period, the Director 
will issue the final amendment to the 
Certificate of Compliance without 
further delay. If a petition for review is 
received, the decision on the 
amendment application will become 


final in 60 days, unless the Commission 
grants the petition for review or 
otherwise acts within 60 days after 
publication of this Federal Register 
Notice. 

A petition for review must be filed 
with the Secretary of the Commission, 
U.S. Nuclear Regulatory Commission, 
Washington, DC 20555-0001, Attention: 
Rulemakings and Adjudications Staff, or 
may be delivered to the Commission’s 
Public Document Room, the Gelman 
Building, 2120 L Street, NW, 
Washington, DC, by the above date. 

For further details with respect to the 
action see (1) the application for 
amendment and (2) the Commission’s 
Compliance Evaluation Report. These 
items are available for public inspection 
at the Commission’s Public Document 
Room, the Gelman Building, 2120 L 
Street, NW, Washington, DC, and at the 
Local Public Document Room. 

Date of amendment request: August 
24, 1998. 

Brief description of amendment: The 
amendment corrects two improper unit 
conversions from pounds to kilograms 
in Technical Safety Requirement (TSR) 
2.1.3.15, “Receiving Cylinder Fill 
Weights” and ensures that the approved 
shipping weight for 5-inch UF. 
cylinders is consistent with ANSI 
N14.1—1995, “Uranium Hexafluoride 
Packaging for Transport.” Notably, the 
proposed amendment changes the UF. 
cylinder fill limits for 8A (8-inch 
diameter) cylinders from 255 pounds 
(Ibs) (155.665 kilograms (kg)) to 255 lbs 
(115.665 kg), for 10-inch cylinders from 
370 lbs (158.756 kg) to 350 lbs (158.756 
kg), and for 5A and 5B (5-inch diameter) 
cylinders from 55.67 Ibs (25,250 grams 
(g)) to 54.9 lbs (24,902 g). 


Basis for Finding of No Significance 


1. The proposed amendment will not 
result in a change in the types or 
significant increase in the amounts of 
any effluents that may be released 
offsite. 

The proposed revision to TSR 2.1.3.15 
does not involve any process which 
would change or increase the amounts 
of any effluents that may be released 
offsite. Therefore, the proposed revision 
will not result in an increase in the 
amounts of effluents that may be 
released offsite or result in any impact 
to the environment. 

2. The proposed amendment will not 
result in a significant increase in 
individual or cumulative occupational 
radiation exposure. 

The proposed revision to correct the 
improper conversions from lbs to kg and 
to ensure that the approved shipping 
weight for 5-inch cylinders is consistent 
with ANSI N14.1—1995 is an 


administrative change and does not 
involve any process or equipment 
which would affect radiation exposure; 
therefore, it will not increase individual 
or cumulative occupational radiation 
exposure. 

3. The proposed amendment will not 
result in a significant construction 
impact. 

The proposed change will not result 
in any construction, nor will this change 
effect any planned or existing 
construction project, therefore, there 
will be no construction impact. 

4. The proposed amendment will not 
result in a significant increase in the 
potential for, or radiological or chemical 
consequences from, previously analyzed 
accidents. 

The proposed revision to correct the 
improper conversions from lbs to kg and 
to ensure that the approved shipping 
weight for 5-inch cylinders is consistent 
with ANSI N14.1-1995 is an 
administrative change and will not 
result in a significant increase in the 
potential for, or radiological or chemical 
consequences from, previously analyzed 
accidents. 

5. The proposed amendment will not 
result in the possibility of a new or 
different kind of accident. 

The proposed change is an 
administrative change; therefore, this 
change will not result in the possibility 
of a new or different kind of accident. 

6. The proposed amendment will not 
result in a significant reduction in any 
margin of safety. 

The proposed revision to TSR 2.1.3.15 
to correct the improper conversions 
from lbs to kg and to ensure that the 
approved shipping weight for 5-inch 
cylinders is consistent with ANSI 
N14.1-1995 is an administrative change. 
Therefore, the proposed change does not 
represent a reduction in any margin of 
safety. 

7. The proposed amendment will not 
result in an overall decrease in the 
effectiveness of the plant’s safety, 
safeguards or security programs. 

The staff has not identified any safety, 
safeguards or security related 
implications from the proposed 
correction to TSR 2.1.3.15. Therefore, 
the correction will not result in undue 
risk to the public health and safety, 
common defense and security, or the 
environment. 

Effective date: The amendment to 
GDP-2 will become effective 60 days 
after issuance by NRC. 

Certificate of Compliance No. GDP-2: 
This amendment will revise TSR 
2.1.3.15. 

Local Public Document Room 
location: Portsmouth Public Library, 
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1220 Gallia Street, Portsmouth, Ohio 
45662. 

Dated at Rockville, Maryland, this 30th day 
of November 1998. 

For the Nuclear Regulatory Commission. 
Carl J. Paperiello, 
Director, Office of Nuclear Material Safety 
and Safeguards. 
[FR Doc. 98--32503 Filed 12—7-98; 8:45 am] 
BILLING RODE 7590-01-P 


NUCLEAR REGULATORY 
COMMISSION 


[Docket Nos. 50-269, 50-270, and 50-287] 


Duke Energy Corporation; Oconee 
Nuclear Station, Units 1, 2, and 3; 
Environmental Assessment and 
Finding of No Significant Impact 


The U.S. Nuclear Regulatory 
Commission (the Commission) is 
considering issuance of amendments to 
Facility Operating License Nos. DPR-38, 
DPR-47, and DPR-55, issued to Duke 
Energy Corporation (the licensee), for 
operation of the Oconee Nuclear 
Station, Units 1, 2, and 3, respectively, 
located in Oconee County, South 
Carolina. 


Environmental Assessment 
Identification of Proposed Action 


The proposed action would amend 
the Oconee Facility Operating Licenses 
for Units 1, 2, and 3 to revise the 
Oconee Technical Specifications (TS) to 
be consistent with the Improved 
Standard Technical Specifications (ITS) 
conveyed by NUREG—1430, “Standard 
Technical Specifications Babcock and 
Wilcox Plants,”’ Revision 1, dated April 
1995. 

The proposed action is in response to 
the licensee’s application for 
amendments dated October 28, 1997, as 
supplemented by letters dated March 
26, May 20, July 29, August 13, October 
1, October 21, October 28, and 
November 23, 1998. 


The Need for the Proposed Action 


It has been recognized that nuclear 
safety in all plants would benefit from 
improvement and standardization of the 
TS. The Commission’s ““NRC Interim 
Policy Statement on Technical 
Specification Improvements for Nuclear 
Power Reactors” (52 FR 3788, February 
6, 1987), and later the Commission’s 
“Final Policy Statement on Technical 
Specification Improvements for Nuclear 
Power Reactors” (Final Policy 
Statement) (58 FR 39132, July 22, 1993), 
formalized this need. To facilitate the 
development of individual improved 
TS, each reactor vendor owners’ group 


(OG) and the NRC staff developed 
standard TS (STS). For Babcock and 
Wilcox plants, the STS are published as 
NUREG™—1430, and this document was 
the basis for the new Oconee Units 1, 2, 
and 3, TS. The NRC Committee to 
Review Generic Requirements reviewed 
the STS and made note of the safety 
merits of the STS and indicated its 
support of conversion to the STS by 
operating plants. 


Description of the Proposed Action 


The proposed revision to the TS is 
based on NUREG-—1430 and on guidance 
provided in the Final Policy Statement. 
Its objective is to completely rewrite, 
reformat, and streamline the existing 
TS. Emphasis is placed on human 
factors principles to improve clarity and 
understanding. The Bases section has 
been significantly expanded to clarify 
and better explain the purpose and 
foundation of each specification. In 
addition to NUREG—1430, portions of 
the existing TS were also used as the 
basis for the ITS. Plant-specific issues 
(unique design features, requirements, 
and operating practices) were discussed 
at length with the licensee. 

The proposed changes from the 
existing TS can be grouped into four 
general categories, as follows: 

1. Nontechnical (administrative) 
changes, which were intended to make 
the ITS easier to use. They are purely 
editorial in nature or involve the 
movement or reformatting of 
requirements without affecting technical 
content. Every section of the Oconee TS 
has undergone these types of changes. 
In order to ensure consistency, the NRC 
staff and the licensee have used 
NUREG™—1430 as guidance to reformat 
and make other administrative changes. 

2. Relocation of requirements, which 
includes items that were in the existing 
Oconee TS. The TS that are being 
relocated to licensee-controlled 
documents are not required to be in the 
TS under 10 CFR 50.36 requirements. 
They are not needed to obviate the 
possibility that an abnormal situation or 
event will give rise to an immediate 
threat to public health and safety. The 
NRC staff has concluded that 
appropriate controls have been 
established for all of the current 
specifications, information, and 
requirements that are being moved to 
licensee-controlled documents. In 
general, the proposed relocation of 
items in the Oconee TS to the Updated 
Final Safety Analysis Report, 
appropriate plant-specific programs, 
procedures, and ITS Bases follows the 
guidance of NUREG—1430. Once these 
items have been relocated by removing 
them from the TS to licensee-controlléd 


documents, the licensee may revise 
them under the provisions of 10 CFR 
50.59 or other NRC staff-approved 
control mechanisms, which provide 
appropriate procedural means to control 
changes. 

3. More restrictive requirements, 
which consist of proposed Oconee ITS 
items that are either more conservative 
than corresponding requirements in the 
current Oconee TS, or are additional 
restrictions that are not in the existing 
Oconee TS, but are contained in 
NUREG—1430. Examples of more 
restrictive requirements include: placing 
a limiting condition for operation on 
plant equipment that is not required by 
the present TS to be operable; more 
restrictive requirements to restore 
inoperable equipment; and more 
restrictive surveillance requirements. 

4. Less restrictive requirements, 
which are relaxations of corresponding 
requirements in the existing Oconee TS 
that provide little or no safety benefit 
and place unnecessary burdens on the 
licensee. These relaxations were the 
result of generic NRC actions or other 
analyses. They have been justified on a 
case-by-case basis for Oconee and will 
be described in the staff's Safety 
Evaluation to be issued in support of the 
license amendments. 

In addition to the changes previously 
described, the licensee proposed certain 
changes to the existing TS that deviated 
from the STS in NUREG—1430. These 
additional proposed changes are 
described in the licensee’s application 
and in the staff's Notice of 
Consideration of Issuance of 
Amendments to Facility Operating 
Licenses and Opportunity for a Hearing 
(62 FR 64405, dated December 5, 1997). 
Where these changes represent a change 
to the current licensing basis for 
Oconee, they have been justified on a 
case-by-case basis and will be described 
in the staff's Safety Evaluation to be 
issued in support of the license 
amendments. 


Environmental Impacts of the Proposed 
Action 


The Commission has completed its 
evaluation of the proposed action and 
concludes that the proposed TS 
conversion would not increase the 
probability or consequences of accidents 
previously analyzed and would not 
affect facility radiation levels or facility 
radiological effluents. Details of the 
staff's evaluation are provided in the 
safety evaluation accompanying the 
license amendments for the conversion. 

Changes that are administrative in 
nature have been found to have ne effect 
on the technical content of the TS, and 
are acceptable. The increased clarity 
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and understanding these changes bring 
to the TS are expected to improve the 
operator’s control of the plant in normal 
and accident conditions. 

Relocation of requirements to 
licensee-controlled documents does not 
change the requirements themselves. 
Future changes to these requirements 
may be made by the licensee under 10 
CFR 50.59 or other NRC-approved 
control mechanisms, which ensures 
continued maintenance of adequate 
requirements. All such relocations have 
been found to be in conformance with 
the guidelines of NUREG—1430 and the 
Final Policy Statement, and, therefore, 
are acceptable. 

Changes involving more restrictive 
requirements have been found to be 
acceptable and are likely to enhance the 
safety of plant operations. 

Changes involving less restrictive 
requirements have been reviewed 
individually. When requirements have 
been shown to provide little or no safety 
benefit or to place unnecessary burdens 
on the licensee, their removal from the 
TS was justified. In most cases, 
relaxations previously granted to 
individual plants on a plant-specific 
basis were the result of a generic NRC 
action. Generic relaxations contained in 
NUREG-—1430, as well as proposed 
deviations from NUREG-—1430, have also 
been reviewed by the NRC staff and 
have been found to be acceptable. 

In summary, the proposed revision to 
the TS was found to provide control of 
plant operations such that reasonable 
assurance will be provided so that the 
health and safety of the public will be 
adequately protected. 

The proposed revision to the TS will 
not increase the probability or 
consequences of accidents, no changes 
are being made in the types of any 
effluents that may be released offsite, 
and there is no significant increase in 
the allowable occupational or public 
radiation exposure. Therefore, there are 
no significant radiological 
environmental impacts associated with 
the proposed action. 

With regard to potential 
nonradiological impacts, the proposed 
action involves does not affect 
nonradiological plant effluents and has 
no other nonradiological environmental 
impact. 

Accordingly, the Commission 
concludes that there are no significant 
environmental impacts associated with 
the proposed action. 


Alternatives to the Proposed Action 


Since the Commission has concluded 
there is no significant environmental 
impact associated with the proposed 
action, any alternatives with equal or 


greater environmental impact need not 
be evaluated. The principal alternative 
to this action would be to deny the 
application (i.e., the ‘“‘no-action”’ 
alternative). Such action would not 
reduce the environmenta! impacts of 
plant operations. 


Alternative Use of Resources 


This action did not involve the use of 
any resources not previously considered 
in the Final Environmental Statement 
related to the operation of the Oconee 
Nuclear Station, Units 1, 2, and 3, dated 
March 1972. 


Agencies and Persons Consulted 


In accordance with its stated policy, 
on November 30, 1998, the staff 
consulted with the South Carolina State 
official, Virgil R. Autry of the Bureau of 
Land and Waste Management, 
Department of Health and 
Environmental Control, regarding the 
environmental impact of the proposed 
action. The State official had no 
comments. 

Based upon the environmental 
assessment, the Commission concludes 
that the proposed action will not have 
a significant effect on the quality of the 
human environment. Accordingly, the 
Commission has determined not to 
prepare an environmental impact 
statement for the proposed action. 

For further details with respect to the 
proposed action, see the licensee’s letter 
dated October 28, 1997, as 
supplemented by letters dated March 
26, May 20, July 29, August 13, October 
1, October 21, October 28, and 
November 23, 1998, which are available 
for public inspection at the 
Commission’s Public Document Room, 
the Gelman Building, 2120 L Street, 
NW., Washington, DC, and at the local 
public document room located at the 
Oconee County Library, 501 West South 
Broad Street, Walhalla, South Carolina. 

Dated at Rockville, Maryland, this 2nd Day 
of December 1998. 

For the Nuclear Regulatory Commission. 
Herbert N. Berkow, 

Director, Project Directorate II-2, Division of 
Reactor Projects—I/II, Office of Nuclear 
Reactor Regulation. 

{FR Doc. 98-32502 Filed 12—7-98; 8:45 am] 
BILLING CODE 7590-01-P 


NUCLEAR REGULATORY 
COMMISSION 


Sunshine Act Meeting 


AGENCY HOLDING THE MEETING: Nuclear 
Regulatory Commission. 

DATE: Weeks of December 7, 14, 21, and 
28, 1998. 


PLACE: Commissioners’ Conference 
Room, 11555 Rockville Pike, Rockville, 
Maryland. 

STATUS: Public and Closed. 

MATTERS TO BE CONSIDERED: 


Week of December 7 


Tuesday, December 8 


10:00 a.m. 
Briefing on EEO Program (Public Meeting) 
(Contact: Irene Little, 301-415-7380) 
12:00 m. 


Affirmation Session (Public Meeting) (if 
needed) 


Week of December 14—Tentative 


Tuesday, December 15 


11:00 a.m. 
Affirmation Session (Public Meeting) (if 
needed) 


Week of December 21—Tentative 


There are no meetings scheduled for the 
week of December 21, 1998. 


Week of December 28—Tentative 


There are no meetings scheduled for the 
week of December 28, 1998. 

* The schedule for Commission 
meetings is subject to change on short 
notice. To verify the status of meetings 
call (recording)—({301) 415-1292. 
CONTACT PERSON FOR MORE INFORMATION: 
Bill Hill (301) 415-1661. 

* * * * * 

The NRC Commission Meeting 
Schedule can be found on the Internet 
at: http://www.nrc.gov/SECY/smj/ 
schedule.htm. 

This notice is distributed by mail to 
several hundred subscribers; if you no 
longer wish to receive it, or would like 
to be added to it, please contact the 
Office of Secretary, Attn: Operations 
Branch, Washington, D.C. 20555 (301-— 
415-1661). In addition, distribution of 
this meeting notice over the Internet 
system is available. If you are interested 
in receiving this commission meeting 
schedule electronically, please send an 
electronic message to wmh@nrc.gov or 
dkw@nrc.gov. 

* * * * * 

Dated: December 4, 1998. 
William M. Hill, Jr., 
Secy Tracking Officer, Office of the Secretary. 
[FR Doc. 98-32667 Filed 124-98; 2:06 p.m. 
BILLING CODE 7590-01-M 


OFFICE OF PERSONNEL 
MANAGEMENT 


The National Partnership Council; 
Meeting 


AGENCY: Office of Personnel 
Management. 


ACTION: Notice of meeting. 
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Time and Date: 3:00 p.m., December 
9, 1998. 

Place: OPM Conference Center, Room 
1350, U.S. Office of Personnel 
Management, Theodore Roosevelt 
Building, 1900 E Street, NW., 
Washington, DC. The conference center 
is located on the first floor. 

Status: This meeting will be open to 
the public. Seating will be available on 
a first-come, first-served basis. 
Individuals with special access needs 
wishing to attend should contact OPM 
at the number shown below to obtain 
appropriate accommodations. 

Matters to be Considered: This 
National Partnership Council meeting 
will proceed with its regular order of 
business in line with its 1998 Strategic 
Plan and Calendar. 

Contact Person for More Infermation: 
Andrew M. Wasilisin, Acting Director, 
Center for Partnership and Labor- 
Management Relations, Office of 
Personne! Management, Theodore 
Roosevelt Building, 1900 E Street, NW., 
Room 7H28, Washington, DC 20415- 
2000, (202) 606-2930. 

Office of Personnel Management. 

Janice R. Lachance, 

Director. 

[FR Doc. 98-32651 Filed 12—-4—98; 12:59 pm] 
BILLING CODE 6325-01-P 


DEPARTMENT OF STATE 
[Public Notice #2940] 


Shipping Coordinating Committee; 
Subcommittee on Standards of 
Training and Watchkeeping; Notice of 
Meeting 


The Shipping Coordinating 
Committee (SHC) will conduct an open 
meeting at 09:30 AM on Tuesday, 
December 15, 1998, in Room 2415 of the 
United States Coast Guard Headquarters 
Building, 2100 2nd Street SW, 
Washington DC 20593-0001. The 
primary purpose of the meeting is to 
prepare for the thirtieth session of the 
International Maritime Organization 
_ (IMO) Sub-Committee on Standards of 

Training and Watchkeeping (STW) to be 
held at IMO from January 25 to 29, 
1999. 

The primary matters to be considered 
include: 

1. Review of IMO guidance on 
principles of safe manning (i.e., crew 
size); 

2. Work emanating from the 1995 
Conference of Parties to the 
International Convention on Standards 
of Training, Certification and 
Watchkeeping (STCW), including 


consideration of training requirements 
for maritime pilots; 

3. Medical standards for seafarers, 
particularly physical abilities for entry 
level seafarers; 

4. Validation of an IMO model course 
on Electronic Chart Display and 
Information Systems (ECDIS); and 

5. Guidance associated with the 
International Convention on Standards 
of Training, Certification and 
Watchkeeping for Fishing Vessel 
Personnel (STCW-F Convention, as 
adopted by the 1995 conference; not yet 
ratified or in force). 


Members of the public may attend the « 


meeting up to the seating capacity of the 
room. Interested persons may seek 
information by writing: Mr. Christopher 
Young, U. S. Coast Guard (G~-MSO-1), 
Room 1210, 2100 Second Street SW., 
Washington, DC 20593-0001 or by 
calling: (202) 267-0229. 


Dated: November 25, 1998. 
Stephen M. Miller, 
Secretary, Shipping Coordinating Committee. 
{FR Doc. 98-32616 Filed 12—7-98; 8:45 am] 
BILLING CODE 4710-07-P 


DEPARTMENT OF TRANSPORTATION 
Office of the Secretary 


Aviation Proceedings, Agreements 
Filed During the Week Ending 
November 27, 1998 


The following Agreements were filed 
with the Department of Transportation 
under the provisions of 49 U.S.C. 
Sections 412 and 414. Answers may be 
filed within 21 days of date of filing. 
Docket Number: OST-98-4810. 

Date Filed: November 24, 1998. 
Parties: Members of the International 

Air Transport Association. 
Subject: 

PAC/Reso/403 dated October 28, 1998 

Finally Adopted Resos r1—21 

PAC/Meet/156 dated October 28, 

1998—Minutes 

Intended effective date: February 1, 

1999 


Docket Number: OST-98—4811. 
Date Filed: November 24, 1998. 
Parties: Members of the International 
Air Transport Association. 
Subject: 
COMP Telex Mail Vote 975 
Commission Paid In Malawi—Reso 
016a 
Intended effective date: December 1, 
1998 
Docket Number: OST-98-4812. 
Date Filed: November 24, 1998. 
Parties: Members of the Internationa! 
Air Transport Association. 


Subject: 
PAC/Reso/404 dated October 28, 1998 
Mail Vote A100 (Reso 808-Sales 
Agency Rules in Latin 
America/Caribbean, except Brazil) 
Intended effective date: January 1, 
1999 
Dorothy W. Walker, 
Federal Register Liaison. 
{FR Doc. 98—32508 Filed 12—7—98; 8:45 am] 
BILLING CODE 4910-62-P 


DEPARTMENT OF TRANSPORTATION 
Office of the Secretary 


Notice of Applications for Certificates 
of Public Convenience and Necessity 
and Foreign Air Carrier Permits Filed 
Under Subpart Q During the Week 
Ending November 27, 1998 


The following Applications for 
Certificates of Public Convenience and 
Necessity and Foreign Air Carrier 
Permits were filed under Subpart Q of 
the Department of Transportation’s 
Procedural Regulations (See 14 CFR 
302.1701 et. seq.). The due date for 
Answers, Conforming Applications, or 
Motions to Modify Scope are set forth 
below for each application. Following 
the Answer period DOT may process the 
application by expedited procedures. 
Such procedures may consist of the 
adoption of a show-cause order, a 
tentative order, or in appropriate cases 
a final order without further 
proceedings. 

Docket Number: OST-98-—4808. 

Date Filed: November 23, 1998. 

Due Date for Answers, Conforming 
Applications, or Motions to Modify 
Scope: December 21, 1998. 

Description: Application of Tower 
Air, Inc. pursuant to 49 U.S.C. 41108 
and Subpart Q applies for the issuance 
of a new Certificate of Public 
Convenience and Necessity or 
Amendment of its existing Certificate 
for Route 401, to engage in foreign air 
transportation of persons, property and 
mail between New York, New York and 
Rome, Italy. Tower Air plans to utilize 
the authority herein requested to 
operate two 747 aircraft presently in its 
fleet, commencing May 1, 1999. Tower 
therefore requests that it be allocated 
two U.S.-Italy frequencies per week. 

Docket Number: OST-98-4809. 

Date Filed: November 23, 1998. 

Due Date for Answers, Conforming _ 
Applications, or Motions to Modify 
Scope: November 25, 1998. 

Description: Application of US 
Airways, Inc. pursuant to 49 U.S.C. 
Sections 41102 and 41108, Part 201, and 
Subpart Q, applies for a Certificate of 
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Public Convenience and Necessity and 
allocation of seven weekly frequencies 
to engage in scheduled foreign air 
transportation of persons, property and 
mail between Philadelphia, 
Pennsylvania, and Milan, Italy, 
beginning April 1, 1999. 

Dorothy W. Walker, 

Federal Register Liaison. 

{FR Doc. 98—32509 Filed 12—7—98; 8:45 am] 
BILLING CODE 4910-62-P 


DEPARTMENT OF TRANSPORTATION 


National Highway Traffic Safety 
Administration 


[Docket No. NHTSA-98-4208; Notice 2] 


MHT Luxury Alloys, Denial of 
Application for Decision of 
inconsequential Noncompliance 


MHT Luxury Alloys (MHT) of 
Torrance, California has determined that 
some of the rims it manufactured and 
marketed fail to comply with 49 CFR 
571.120, Federal Motor Vehicle Safety 
Standard (FMVSS) No. 120, ‘‘Tire 
Selection and Rims for Vehicles Other 
Than Passenger Cars,” and has filed an 
appropriate report pursuant to 49 CFR 
Part 573, “Defect and Noncompliance 
Reports.” MHT has also applied to be 
exempted from the notification and 
remedy requirements of 49 U.S.C. 
Chapter 301—‘‘Motor Vehicle Safety” 
on the basis that the noncompliance is 
inconsequential to motor vehicle safety. 

Notice of receipt of the application 
was published, with a 30-day comment 
period, on August 5, 1998, in the 
Federal Register (63 FR 41890). NHTSA 
received four comments on this 
application during the 30-day comment 
period. All four commenters 
recommended the denial of the 
application. 

Paragraph S5.2 of FMVSS No. 120 
states that each rim, or at the option of 
the manufacturer in the case of a single- 
piece wheel, the wheel disc shall be 
marked with the information listed in 
paragraphs (a) through (e), in lettering 
not less than 3 millimeters high, 
impressed to a depth or, at the option 
of the manufacturer, embossed to a 
height of not less than 0.125 millimeter. 
These five paragraphs labeled (a) 
through (e) require the following 
labeling: 

(a) A designation which indicates the 
source of the rim’s published nominal 
dimensions; 

(b) The rim size designation; 

(c) The symbol DOT, constituting a 
certification by the manufacturer of the 
rim that the rim complies with all 


applicable motor vehicle safety 
standards; 

(d) A designation that identifies the 
manufacturer of the rim by name, 
trademark, or symbol; and 

(e) The month, day, and year or the 
month and year of manufacture. 

From January 1, 1996 through 
November 13, 1997, MHT produced and 
sold approximately 13,000 rims which 
are not labeled with four of the five 
items required by the standard. 
However, MHT did permanently place 
on the center of the rim on the weather 
side a mark of ‘“‘MHT,” “NICHE,” 
‘“‘NEEPER,”’ or other registered trade 
name of MHT Luxury Alloys, which it 
believes is a sufficient designation of the 
rim’s manufacturer. 

MHT supported its application for 
inconsequential noncompliance with 
the following statements: 

1. Although the symbol “‘DOT”’ [and 
other labeling requirements] did not 
appear on the described rims, each rim 
did comply with all applicable motor 
vehicle safety standards. 

2. MHT has received no complaints 
from consumers that (i) the rims did not 
comply with all applicable motor 
vehicle safety standards, or (ii) the rims 
did not contain the required labeling. 

3. The subject rims were initially 
designed and manufactured for 
application on passenger vehicles. 
MHT’s management was not aware of 
the labeling requirements and believed 
that because the rims were originally 
designed and manufactured for 
passenger vehicles, they were exempt 
from the labeling requirements. 

4. The names “MHT,” “NICHE,” 
‘“‘NEEPER,” and other registered trade 
names of MHT are extremely well 
known in the industry and to the 
consumers of motor vehicle rims. MHT 
believes that a consumer could inquire 
at any store, distributor, warehouse, or 
manufacturer within the United States 
as (i) to the identity and general location 
of MHT, (ii) be advised that MHT is the 
manufacturer of rims that bear its name 
and its trademarks, and (iii) that MHT 
is located in Los Angeles County, 
California. MHT has consistently 
responded promptly and fully to any 
consumer inquires regarding its 
products. 

5. Upon receipt of a National Highway 
Traffic Safety Administration (NHTSA) 
letter, dated October 6, 1997, MHT 
promptly ordered a marking machine to 
imprint each new and “in warehouse” 
rim with the required information. 
Since November 13, 1997, all rims 
distributed by MHT have been marked 
in compliance with $5.2. 

NHTSA received comments from four 
individuals. One of the comments was 


received by NHTSA’s Office of Safety 
Assurance, during the comment period, 
and was deemed relevant to the 
inconsequentiality decision and was 
placed in the docket. 

The first commenter, Jesse Hsiao, 
urged the agency not to grant the 
application, because the commenter 
believes: (1) Without labeling, a 
consumer cannot determine whether the 
rims are to be used on a passenger car 
or a truck; (2) the MHT rims are 
specifically designed for a truck, not a 
passenger car; and (3) a cap marked 
with MHT is not sufficient, because the 
cap can easily pop off the wheel, or the 
cap may not even be placed on the 
wheel at the time of delivery to the 
customer. 

The second commenter, a tire dealer 
located in Southern California, stated 
serious concerns about the future 
liability problems with MHT wheels 
and urged the agency to require MHT to 
recall the non-complying truck wheels. — 
This commenter made the following 
statements: (1) MHT should be forced to 
provide evidence that its truck wheels 
comply with all safety standards. Truck 
and Sport Utility Vehicle (SUV) wheels 
require a much higher maximum load 
capacity than passenger vehicle wheels; 
(2) MHT’s statement that it did not 
believe it had to mark the wheels, 
because the rims were originally 
designed for passenger cars, is dishonest 
and does not make sense; (3) MHT’s 
statement that subject truck rims were 
initially designed for passenger vehicles 
is incorrect. Wheels for passenger 
vehicles have different offsets, different 
center bore, different center pad, 
different bolt patterns, and different 
load capacities, than the wheels 
designed for trucks and SUVs; (4) 
MHT’s statement that their management 
was not aware of the labeling 
requirements is not true. MHT wheels 
are manufactured in Progressive Custom 
Wheels’ foundry, where all wheels, 
except MHT’s, are stamped with the 
appropriate labeling; (5) Many MHT 
truck wheels are sold without the MHT, 
Niche, or Neeper trade marks. MHT 
sells some wheels directly to new car 
dealers. In many cases, these wheel caps_. 
bear the car manufacturer’s name (i.e. 
Ford, Toyota, etc.). Without the marking 
on the wheel, the consumers will be 
confused about the origin of their 
wheels. It will be very difficult, if not 
impossible, to trace the wheels to MHT; 
and (6) As of September 1998, MHT 
continued to distribute unmarked 
wheels. 

The third commenter, Richard E. Rice, 
provided general comments regarding 
MHT’s application. The commenter 
made the following statements: (1) Since 
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the MHT wheels were manufactured 
initially for passenger vehicles—what 
testing was done to determine whether 
the wheels could be used for truck 
weight capacities?; (2) Since the MHT 
truck wheels have no markings, the tire 
retail stores installing the wheels would 
not know whether the wheels met the 
weight capacity for a certain 
application. All the wheels that we sell, 
except MHT wheels, have DOT 
markings that show the maximum 
weight capacity; (3) a cap marked with 
MHT is not sufficient, because the cap 
can easily pop off the wheel, or the cap 
may contain only the car manufacturer’s 
name; (4) the MHT management has 
been in the wheel manufacturing 
business for decades. The owner and 
MHT management ran the American 
Racing Wheel Company, the largest 
whee! manufacturing company in the 
United States, with contracts to make 
original equipment wheels for Ford and 
General Motors. It is inconceivable that 
they did not know the laws pertaining 
to marking their wheels. Also it is 
unbelievable that they would try to 
make anyone believe they had simply 
redesigned car wheels, so that they 
would be exempt from governing laws. 
Truck wheels have different offsets and 
bolt patterns, so they require different 
molds; and (5) the commenter has seen 
MHT wheels that cracked and failed. 
Many MHT customers don’t know from 
where their wheels came or how to 
contact the responsible party. 

The fourth commenter, who 
submitted information to NHTSA’s 
Office of Safety Assurance, stated that: 
(1) MHT claims that it permanently 
placed at the center of all of its non- 
complying wheels a logo bearing one of 
the MHT’s trade names. However, a 
variety of MHT’s non-complying wheels 
have been and continue to be sold with 
logos bearing the trade name of entities 
other than MHT. At times, MHT non- 
complying truck wheels have been sold 
by MHT directly to car dealers bearing 
the logos of Toyota, Lexus, Infiniti, and 
other car manufacturers. For example, 
MHT’s Neeper N-7, Pyro, and Syncro 
truck wheels, and MHT’s Niche Prima, 
Gefell, and Runner truck wheels have 
been sold bearing Toyota logos. The 
latest example is the Niche Bahn M-805 
truck wheel for the Lexus LX470, which 
has been sold at times bearing a 
modified Lexus logo. The commenter 
provided a picture indicating this issue; 
(2) MHT claims that since November 13, 
1997, all rims distributed by MHT have 
been marked in compliance with 49 
CFR 571.120. On May 22, 1998, MHT 
wrote to DOT making this claim, and 
further claimed to have notified all of its 


distributors of the non-compliance and 
promised to correct all non-complying 
wheels stocked by its distributors by 
marking them as required. However, 
MHT did not stop selling non- 
complying wheels or even 
manufacturing brand new non- 
complying wheels when it claimed it 
did. Also, the MHT distributors did not 
stop. For example, in late March 1998, 
MHT manufactured a brand new wheel, 
the Niche Bahn M-805 for the Lexus 
RX470 vehicle, and in April 1998 
shipped a number of such non- 
complying wheels from its warehouse to 
Lexus car dealers. Even at the beginning 
of August 1998, MHT distributors were 
selling wheels without any markings 
pursuant to 49 CFR 571.120. The 
commenter provided pictures indicating 
this issue; (3) MHT claims in its 
application that it has received no 
complaints that its rims did not contain 
the required labeling. However, MHT 
has received specific complaints about 
the problems raised by the non- 
compliance. The commenter provided a 
letter addressed to Mr. Palmer of MHT, 
dated September 30, 1996, in which it 
is noted that MHT wheels are lacking 
the appropriate and required labeling; 
(4) MHT claims in its application that 
its truck rims were initially designed 
and manufactured for passenger 
vehicles, and that subsequently “‘bolt 
patterns were modified so that the same 
rims that had been designed for 
passenger cars could be mounted on 
light trucks and sport utility 

vehicles* * *.”” However, MHT’s truck 
wheels are specifically designed, 
manufactured, and marketed for trucks 
or sport utility vehicles. The only 
similarity between some of MHT’s truck 
wheels and passenger wheels might be 
the ornamental design of the wheel face. 
Otherwise, at least the size, offset, 
center bore and mounting pad, and load 
capacity of the wheels, in addition to 
the bolt pattern, are significantly 
different between the two categories of 
wheels. The commenter provided 
pictures showing the N146 Syncro 
passenger car wheel and the N146 
Syncro truck wheel in MHT’s Concept 
Neeper catalog. The commenter states 
that it is clear that the six-lug truck 
wheel requires a larger center bore and 
mounting pad and was manufactured as 
a different rim and in a different mold 
than the corresponding passenger car 
wheel. If MHT indeed merely changes 
the bolt pattern of its passenger vehicle 
wheels and then sells them as truck 
wheels, then serious safety concerns 
arise; (5) Many of MHT’s wheel styles 
are manufactured and marketed solely 
for trucks and sport utility vehicles. For 


example, MHT’s Concept Neeper Style 
N141 Pyro and Niche Style M402 Treck 
wheels were designed and sold solely 
for trucks and sport utility vehicles. The 
commenter provided MHT Concept 
Neeper and Niche catalogs as examples; 
(6) MHT claims that it will be extremely 
difficult if not impossible to contact the 
great majority of consumers who have 
purchased or possess non-complying 
wheels. Many, and probably most, 
purchasers pay with cash and leave no 
record with the retail seller as to the 
consumer’s identity. However, many 
purchasers acquire MHT wheels from 
car dealers who keep consummate and 
detailed records of all their transactions. 
A recall of a large portion of the wheels 
manufactured, at least those sold by car 
dealers, should not be difficult to 
implement; and (7) MHT’s non- 
compliance results in an inability to 
trace rims back to MHT. The consuming 
public might be confused and deceived, 
and MHT’s retailers and distributors, 
through no fault of their own, might be 
in the path of liability. The commenter 
urges DOT to investigate the matter 


further. 


The purpose for the labeling 
requirements in FMVSS No. 120 is to 
provide the vehicle user with 
information for the safe operation of the 
vehicle by ensuring that the vehicle is 
equipped with rims of appropriate size 
and type designation. Without proper 
labeling, an individual cannot 
determine the rim’s size and type 
designation. Therefore, the vehicle user 
cannot readily determine the proper size 
tire for the rim and the vehicle. Without 
this required information displayed on 
the rim, a tire too large for the rim could 
be mounted, resulting in a failure. If an 
oversize tire is not properly seated on 
the rim, the tire could separate from the 
rim on the vehicle while traveling down 
the highway. This presents a clear and 
distinct safety hazard. Also, without the 
knowledge of the load carrying 
capabilities of the wheel, the possibility 
of overloading exists. Overloading of a 
rim presents the possibility of a 
structural failure as the vehicle is 
traveling on the road. In consideration 
of the foregoing, NHTSA has decided 
that the applicant has not met its burden 
of persuasion that the noncompliance it 
describes is inconsequential to safety. 
Accordingly, its application is hereby 
denied. 


(49 U.S.C. 30118, 30120, delegations of 
authority at 49 CFR 1.50 and 501.8). 
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Issued: December 1, 1998. 
L. Robert Shelton, 


Associate Administrator for Safety 
Performance Standards. 


[FR Doc. 98-32510 Filed 12—7—98; 8:45 am] 
BILLING CODE 4910-59-P 


DEPARTMENT OF THE TREASURY 
Customs Service 


Implementation of the Automated 
Drawback Selectivity Program 


AGENCY: U.S. Customs Service, 
Department of the Treasury. 
ACTION: General notice. 


SUMMARY: This document sets forth for 
the information of the general public the 
text of a document that was previously 
published in the Customs Bulletin on 
November 25, 1998, pursuant to section 
622 of the Customs Modernization 
provisions of the North American Free 
Trade Agreement Implementation Act, 
to provide notice of the nationwide 
operational implementation of an 
automated drawback selectivity 
program. Publication of that notice in 
the Customs Bulletin was a prerequisite 
to application of the section 622 
provisions that provide for the 
imposition of monetary penalties for 
filing false drawback claims and that 
provide for the establishment of a 
drawback compliance program. 

FOR FURTHER INFORMATION CONTACT: Al 
Morawski, Office of Field Operations 
(202-927-1082). 

SUPPLEMENTARY INFORMATION: 


Background 


On December 8, 1993, the President 
signed the North American Free Trade 
Agreement Implementation Act (the 
Act, Pub. L. 103-182, 107 Stat. 2057). 
Title VI of the Act set forth Customs 
Modernization provisions that included, 
in section 622, provisions regarding 
penalties for false drawback claims. 
Paragraph (a) of section 622 amended 
the Tariff Act of 1930 by adding section 
593A (codified at 19 U.S.C. 1593a) 
which prescribes the actions that 
Customs may take (including the 
assessment of monetary penalties) for 
the filing of false drawback claims, 
requires Customs to establish a 
voluntary drawback compliance 
program, and requires the Secretary of 
the Treasury to promulgate regulations 
and guidelines to implement the section 
593A provisions. Under paragraph (b) of 
section 622, the section 593A provisions 
apply to drawback claims filed on and 
after the nationwide operational 
implementation of an automated 


drawback selectivity program by 
Customs, and Customs was required to 
publish in the Customs Bulletin the 
effective date of that selectivity 
program. The notice mandated by 
paragraph (b) of section 622 was 
published in the Customs Bulletin on 
November 25, 1998, and is republished 
here for the information of the general 
public. 

Dated: December 2, 1998. 

Stuart P. Seidel, 
Assistant Commissioner, Office of 
Regulations and Rulings. 

Accordingly, the document that 
provided notice of the nationwide 
operational implementation of the 
automated drawback selectivity 
program, as discussed above, is 
reproduced below: 

Department of the Treasury 


United States Customs Service 

[T.D. 98-88] 

Implementation of the Automated Drawback 
Selectivity Program 


AGENCY: U.S. Customs Service, Department of 
the Treasury. 


ACTION: General notice. 


SUMMARY: Pursuant to section 622 of the 
Customs Modernization provisions of the 
North American Free Trade Agreement 
Implementation Act, this document provides 
notice of the nationwide operational 
implementation of an automated drawback 
selectivity program. Publication of this notice 
is a prerequisite to application of the section 
622 provisions that provide for the 
imposition of monetary penalties for filing 
false drawback claims and that provide for 
the establishment of a drawback compliance 
program. 

DATES: The automated drawback selectivity 
program was implemented on August 29, 
1998. The liability for monetary penalties for 
the filing of false drawback claims applies to 
drawback claims filed on and after November 
25, 1998. 

FOR FURTHER INFORMATION CONTACT: Al 
Morawski, Office of Field Operations (202- 
927-1082). 


SUPPLEMENTARY INFORMATION: 
Background 


The Customs Modernization provisions 
contained in Title VI of the North American 
Free Trade Agreement Implementation Act 
{the Act, Pub. L. 103-182, 107 Stat. 2057) 
included, in section 622, provisions 
regarding penalties for false drawback claims. 

Paragraph (a) of section 622 amended the 
Tariff Act of 1930 by adding section 593A 
(codified at 19 U.S.C. 1593a) which (1) 
prescribes the actions that Customs may take, 
including the assessment of monetary 
penalties, for the filing of a false (fraudulent 
or negligent) drawback claim, (2) requires 
Customs to establish a voluntary drawback 
compliance program under which 


participants in certain circumstances may be 
afforded an alternative to the monetary 
penalty that would normally apply for filing 
a false drawback claim, and (3) requires the 
Secretary of the Treasury to promulgate 
regulations and guidelines to implement the 
section 593A provisions. 

Under paragraph (b) of section 622, which 
concerns the effective date of the amendment 
made by paragraph (a), the section 593A 
provisions can apply only to drawback 
claims filed on and after the nationwide 
operational implementation of an automated 
drawback selectivity program by Customs. 
Customs is required under paragraph (b) of 
section 622 to publish in the Customs 
Bulletin the effective date of the selectivity 
program. 


Drawback Compliance Program 


On March 5, 1998, Customs published in 
the Federal Register (63 FR 10970) as T.D. 
98-16 a final rule document which revised 
the provisions within the Customs 
Regulations that pertain to drawback. The 
bulk of those drawback regulatory changes 
involved a revision of Part 191 of the 
Customs Regulations (19 CFR Part 191) in 
order to, among other things, reflect 
extensive changes to the drawback law made 
by section 632 of the Act. The Part 191 texts 
as so revised also include a Subpart S, 

§§ 191.191 through 191.195, which pertains 
to the drawback compliance program 
mandated by section 593A of the Tariff Act 
of 1930 as added by section 622 of the Act. 
Those Subpart S provisions are directed to 
procedural aspects of the drawback 
compliance program (such as program 
participation requirements, including 
application submission and approval 
standards) and therefore do not incorporate 
specific standards for the assessment or 
mitigation of penalties against program 
participants for filing false drawback claims. 
In view of the effective date limitation in 
paragraph (b) of section 622 of the Act, 
Customs has to date not accepted 
applications from prospective program 
participants or in any other way put those 
Subpart S provisions into operation. 


Penalties and Mitigation Guidelines for False 
Drawback Claims 


On September 29, 1998, Customs 
published in the Federal Register (63 FR 
51868) a notice of proposed rulemaking 
which set forth proposed amendments to the 
Customs Regulations to set forth the 
procedures to be followed when false 
drawback claims are filed and penalties are 
thereby incurred. The proposed regulatory 
changes implement all penalty aspects of 
section 622 of the Act and thus include 
proposed mitigation guidelines that Customs 
would follow in arriving at a just and 
reasonable assessment and disposition of 
liabilities when false drawback claims are 
filed and penalties are incurred by drawback 
compliance program participants or by 
persons who are not participants in that 
program. The document also proposed an 
amendment to the regulatory texts adopted 
by T.D. 98-16 to provide more specificity 
regarding the grounds and procedures for 
removal of a participant from the drawback 
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compliance program. The Background 
portion of the document also referred to 
paragraph (b) of section 622 of the Act, 
noting in this regard that the proposed 
regulatory amendments set forth in the 
document, if adopted as a final rule, will not 
be effective until Customs implements an 
automated drawback selectivity program. 


Implementation of the Selectivity Program 


Customs hereby gives notice that on 
August 29, 1998, Customs implemented, on 
a nationwide operational basis, an automated 
drawback selectivity program. This criteria- 
based selectivity program automates the 
previously manual, labor-intensive 
processing of drawback claims. This 
automation will result in more efficient 
processing of drawback data and will move 
Customs one step closer to paperless 
processing of drawback claims. 

As a consequence of implementation of the 
drawback selectivity program, any person 
who files a false drawback claim on and after 
November 25, 1998, will become potentially 
liable for a monetary penalty under 19 U.S.C. 
1593a. However, Customs does not intend to 
issue a penalty notice or take any other 
action authorized by 19 U.S.C, 1593a in 
respect of any such violation until such time 
as final regulations implementing the 
provisions of 19 U.S.C. 1593a are in effect. 

Dated: November 4, 1998. 

Robert S. Trotter, 


Assistant Commissioner, Office of Field 
Operations. 


[FR Doc. 98—32515 Filed 12—7—-98; 8:45 am] 
BILLING CODE 4820-02-P 


DEPARTMENT OF VETERANS 
AFFAIRS 


Veterans’ Advisory Committee on 
Education, Notice of Charter Renewal 


This gives notice under the Federal 
Advisory Committee Act (Public Law 
92—463) of October 6, 1972, that the 


‘Veterans’ Advisory Committee on 


Education has been renewed for a 2-year 
period beginning November 13, 1998, 
through November 13, 2000. 

Dated: November 24, 1998. 

By direction of the Secretary. 
Heyward Bannister, 
Committee Management Officer. 
[FR Doc. 98—32497 Filed 12—7-98; 8:45 am] 
BILLING CODE 8320-01-M 


DEPARTMENT OF VETERANS 
AFFAIRS 


Advisory Committee on Structural 
Safety of Department of Veterans 
Affairs Facilities, Notice of Meeting 


The Department of Veterans Affairs 
(VA), in accordance with Public Law 
92-463, gives notice that a meeting of 
the Advisory Committee on Structural 
Safety of Department of Veterans Affairs 
Facilities will be held on: 


Monday, December 14, 1998: 10:00 a.m. 
-to 5:00 p.m. 


Tuesday, December 15, 1998: 9:00 a.m. 
to 12:00 p.m. 


The location of the meeting will be 
811 Yermont Avenue, NW, Washington, 
DC, in Room 438 on December 14, 1998, 
and Room 442 on December 15, 1998. 


On Monday, December 14, 1998, the 
Committee will review the 
developments in the field of structural 
design, as they relate to seismic safety 
of buildings, and fire safety issues. On 
Tuesday, December 15, 1998, the 
Committee will vote on structural and 
fire safety issues for inclusion in VA’s 
standards. Both days will be open to the 
public. 

Those wishing to attend should 
contact Krishna K. Banga, Senior. 
Structural Engineer, Standards Service, 
Facilities Quality Office, Office of 
Facilities Management, Department of 
Veterans Affairs Central Office (phone 
202-565-9370) prior to the meeting. 

Dated: December 1, 1998. 

By direction of the Secretary. 

Heyward Bannister, 

Committee Management Officer. 

[FR Doc. 98—32498 Filed 12—7—98; 8:45 am] 
BILLING CODE 8320-01-M 
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Corrections 


Federal Register 
Vol. 63, No. 235 


Tuesday, December 8, 1998 


This section of the FEDERAL REGISTER 
contains editorial corrections of previously 
published Presidential, Rule, Proposed Rule, 
and Notice documents. These corrections are 
prepared by the Office of the Federal 
Register. Agency prepared corrections are 
issued as signed documents and appear in 
the appropriate document categories 
elsewhere in the issue. 


DEPARTMENT OF DEFENSE 
Office of the Secretary 
32 CFR Part 286 


[DoD 5400.7-R] 


RIN 0790-AG58 


DoD Freedom of information Act 
Program Regulation 


Correction 


In rule document 98-31103, 
beginning on page 65420, in the issue of 
Wednesday, November 25, 1998, make 
the following corrections: 


§ 286.4 [Corrected] 


1. On page 65423, in the first column, 
in §286.4(d)(3)(ii)(B), paragraph 
designation “‘(b)” should read “‘(B)”’. 


§ 286.24 [Corrected] 


2. On page 65436, in the second 
column, in §286.24(f}(2), in the seventh 
full paragraph, before “Tentative” add 
BILLING CODE 1505-01-D 


DEPARTMENT OF ENERGY 


Federal Energy Regulatory 
Commission 


[Docket No. CP99-82-000] 
Equitrans, L.P.; Notice of Application 


Correction 


In notice document 98-31986, 
appearing on page 66150, in the issue of 
Tuesday, December 1, 1998, the agency 
headings and the docket line are 
corrected to read as set forth above. 
BILLING CODE 1505-01-D 


DEPARTMENT OF JUSTICE 
Immigration and Naturalization Service 


8 CFR Parts 103 and 244 
[INS No. 1608-93] 
RIN 1115-AC30 


Temporary Protected Status, 
Exception to Registration Deadlines 


Correction 


In rule document 98-30408, 
beginning on page 63593, in the issue of 
Monday, November 16, 1998, make the 
following corrections: 


§ 103.1 [Corrected] 


1. On page 63595, in the second 
column, in amendatory instruction 2., in 
the third line, “part 244.” should read 
“part 244”. 


§ 103.7 [Corrected] 

2. On the same page, in the same 
column, in amendatory instruction 3., in 
the fifth line, “1997.” should read 


§ 244.9 [Corrected] 

3. On page 63596, in the second 
column, in amendatory instruction 15 
b., in the first and second lines,.the 
phrases ‘section 244A(c)(2)” and 
“section 244(c)(2)’’ should be placed in 
quotation marks. 


§ 2544.18 [Corrected] 

4. On page 63597, in the first column, 
in amendatory instruction 25 a., in the 
first line, ““§§ 240.3(c)’’ should have 
quotation marks preceding the section 
twists. 

BILLING CODE 1505-01-D 


THE PRESIDENT 
3 CFR 


Proclamation 7153 of December 1, 
1998 


World AIDS Day, 1998 
Correction 


In Proclamation 7153 of December 1, 
1998, in the issue of December 4, 1998, 
on page 66978, the document filing line, 
which erroneously reads “Filed 12—-4- 
98; 8:45 am]’’, should read ‘Filed 12—3- 
98; 8:45 am]”’. 

BILLING CODE 1505-01-D 


SECURITIES AND EXCHANGE 
COMMISSION 


[Release No. 34-40689; File No. SR-NASD- 
98-73] 


Self—Regulatory Organizations; 
National Association of Securities 
Dealers, Inc.; Order Granting Approval 
of Proposed Rule Change Relating to 
Fees for Subscribers Who Receive 
Nasdaq Level 1 and Last Sale Data 
Through Automated Voice Response 
Services 


Correction 


In notice document 98-31585, 
appearing on page 65626, in the issue of 
Friday, November 27, 1998, make the 
following correction: 

On page 65626, in the third column, 
above the FR Doc. line, the signature 
was omitted and should read as set forth 
below. 

Margaret H. McFarland, 
Deputy Secretary. 
BILLING CODE 1505-01-D 


DEPARTMENT OF TRANSPORTATION 
Federal Aviation Administration 
14 CFR Part 71 


[Airspace Docket No. 98-AGL-53] 


Modification of Class E Airspace; 
Valparaiso, IN 


Correction 


In rule document 98-30585, 
beginning on page 63601, in the issue of 
Monday, November 16, 1998, make the 
following correction: 


§ 71.1 [Corrected] 

On page 63602, in the second column, 
in § 71.1, the airspace designation is 
corrected to read as set forth below: 
AGL IN E5 Valparaiso, IN [Revised] 
Valparaiso, Porter County Municipal 
Airport, IN 

(Lat. 41°27'15’’N., long. 87°00’22”W.) 

That airspace extending upward from 
700 feet above the surface within an 7.7- 
mile radius of the Porter County 
Municipal Airport. 


* * * * * 


BILLING CODE 1505-01-D 
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Part Il 


Nuclear Regulatory 
Commission 


48 CFR Chapter 20 


Acquisition Regulation (NRCAR); 
Proposed Rule 
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NUCLEAR REGULATORY 
COMMISSION 

48 CFR Chapter 20 

RIN 3150—AF52 


Acquisition Regulation (NRCAR) 


AGENCY: Nuclear Regulatory 
Commission. 


ACTION: Proposed rule. 


SUMMARY: The U.S. Nuclear Regulatory 
Commission (NRC) is proposing to 
amend its regulations governing the 
procurement of goods and services. The 
proposed rule is intended to meet the 
requirements of Public Law 103-355 
(the Federal Acquisition Streamlining 
Act—FASA) and Public Law 104-106 
(the Federal Acquisition Reform Act 
(FARA), and the Information 
Technology Management Reform Act 
(ITMRA.)) Both public laws modify and 
streamline Federal Acquisition 
Regulation (FAR) requirements. This 
proposed rule would eliminate obsolete 
coverage and make necessary technical 
and conforming amendments to the 
NRCAR. The NRCAR applies to all 
contracts including simplified 
acquisitions where specified and to 
modifications that require a justification 
for other than full and open 
competition. 

DATES: Comments on the proposed rule 
must be received on or before February 
22, 1999. Comments received after this 
date will be considered if it is practical 
to do so, but assurance of consideration 
cannot be given except as to comments 
received on or before this date. 
ADDRESSES: Submit written comments 
to: The Secretary of the Commission: 
U.S. Nuclear Regulatory Commission; 
Attention: Rulemakings and 
Adjudications Staff; Washington, D.C. 
20555. Copies of comments received 
may be examined or obtained for a fee 
at the NRC Public Document Room, 
2120 L Street, NW, Lower Level, 
Washington, D.C. (telephone (202) 634— 
3273). You may also provide comments 
via the NRC’s interactive rulemaking 
website through the NRC home page 
(http://www.nrc.gov). This site provides 
the availability to upload comments as 
files (any format), if your web-browser 
supports that function. For information 
about the interactive rulemaking 
website, contact Ms. Carol Gallagher, 
(301) 415-5906; e-mail CAG@nrc.gov. 
FOR FURTHER INFORMATION CONTACT: 
Timothy F. Hagan, Director, Division of 
Contracts and Property Management, 
Office of Administration, Nuclear 
Regulatory Commission, Washington, 
D.C. 20555. Telephone: (301) 415-7305. 


SUPPLEMENTARY INFORMATION: 
Background 


The U.S. Nuclear Regulatory 
Commission Acquisition Regulations 
(NRCAR) in 48 CFR Chapter 20 
implement and supplement the 
government-wide Federal Acquisition 
Regulation (FAR) and ensure that the 
policies governing the procurement of 
goods and services within the NRC 
satisfy the needs of the agency. The 
NRCAR includes policies, procedures, 
solicitation provisions, and contract 
clauses needed to ensure effective and 
efficient evaluation, negotiation, and 
administration of procurements. 

The NRCAR must now be updated to 
meet the requirements of Public Law 
103-355 (the Federal Acquisition 
Streamlining Act—FASA) and Public 
Law 104—106 (the Federal Acquisition 
Reform Act (FARA), and the 
Information Technology Management 
Reform Act (ITMRA.)) Both public laws 
modify and streamline FAR 
requirements. In the process of updating 
the NRCAR to comply with FAR ; 
acquisition streamlining requirements, 
the NRC intends to eliminate obsolete 
coverage and make necessary technical 
and conforming amendments to its 
policies, procedures, solicitation 
provisions, and contract clauses. The 
NRC expects that any new reporting 
burden that would be incurred as a 
result of these changes would be offset 
by elimination of other reporting 
requirement burdens specific to this 
agency (e.g., pre-award proposal 
preparation requirements). 


Summary of Changes 


1. Part 2002—Definitions—This Part 
would be amended to add language 
designating Task and Delivery Order 
Ombudsman in accordance with FASA 
requirements. 

2. Part 2003—Improper business 
practices and personal conflicts of 
interest—This Part would be amended 
to cite the Office of Government Ethics 
(OGE) regulations covering standards of 
conduct for federal employees rather 
than the NRC’s regulation in this area. 
The OGE regulations were published at 
61 FR 66830-66851 (December 18, 
1996) and took effect on January 17, 
1997. The OGE regulations supersede 


’ the NRC standards of conduct 


regulations which were previously 
found in 10 CFR Part 0. Standards of 
conduct and requirements for financial 
disclosure are now published in 5 CFR 
Parts 2635, 5801 and 2634 respectively. 
10 CFR Part 0 has been eliminated. 

3. Part 2009—Contractor 
Qualifications—This Part would be 
amended at § 2009.1 “‘Responsible 


prospective contractors’. The language 
under § 2009.100 would be simplified to 
enhance understanding of the NRC’s 
policy covering award of contracts to 
former NRC employees and award of 
contracts to firms which employ former 
NRC employees. The language would 
also clarify which procurement actions 
are considered noncompetitive for the 
purposes of this policy. 

a. The NRC requires information 
provided under § 2052.209-70 
“Current/Former Agency Employee 
Involvement” to ensure that conflict of 
interests are avoided and fairness is 
maintained during the selection process. 
Section 2052.209-71 “Contractor 
Organizational Conflicts of Interest 
(representation)” is required by statute 
(42 U.S.C. Sec. 2221, Sec. 170A of the 
Atomic Energy Act of 1954, as 
amended). The Certification 
requirement of both sections, which 
required a high level review within a 
contractor’s organization, would be 
downgraded to a Representation 
requirement. This action is intended to 
lessen a contractor’s reporting burden 
pursuant to Section 4301 of PL 109-106 
(FARA). 

4. Part 2009.5—Organizational 
Conflicts of Interest—This Part would be 
amended to bring the definition of 
“Subcontractor” found in § 2009.570—2 
into conformance with Section 170A of 
the Atomic Energy Act. 

5. Part 2010—Specifications, 
Standards, and Other Purchase 
Descriptions—This Part, as well as 
§ 2010.004—Brand name products or 
equal, would be deleted in their 
entirety. FAR Part 10 is now devoted to 
Market Research. Guidance on the use 
of brand name products is now found 
under FAR Part 11. FAR Subpart 11.104 
describes brand name product as “Items 
peculiar to one manufacturer.” The FAR 
now allows some flexibility in acquiring 
brand name products which is not 
evident in the current NRCAR 
prescription and clause (§ 2052.210-70). 
Some restriction on ordering brand 
name products is evident in FAR 6.302— 
1 which requires a sole source 
justification for such purchases. Also, 
the basis for not providing for maximum 
practicable competition must now be 
documented in the file when the 
acquisition is awarded using simplified 
acquisition procedures. 

6. Part 2015—Contracting By 
Negotiation—This Part would be 
amended in keeping with changes made 
under the NRC’s Procurement 
Reinvention Laboratory. Sections 
2015.209-—70(b) and § 2052.215-75 
encourage the contracting officer to ask 
Offerors to submit technical and 
management proposals either by an oral 
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presentation or by a written document. 
Section 2015.209—70(b) further clarifies 
that proposal preparation instructions 
be tailored to assure that all sections of 
the instructions reflect a one-to-one 
relationship to the evaluation criteria. 
Section 2015.304 would allow the 
contracting officer flexibility in 
selection evaluation procedures/criteria 
(e.g., weighted criteria or evaluations 
based upon non-weighted narrative 
evaluations) which are appropriate to 
the type of solicitation and requirement. 
Section 2015.304 would also encourage 
the contracting officer to use a 
minimum number of evaluation factors 
by referencing FAR § 15.304(b). This 
section of the FAR emphasizes that 
evaluation factors and significant 
subfactors must represent key areas of 
importance and emphasis to be 
considered in the source selection 
decision. 

7. Part 2016—Types of Contracts— 
This Part would be amended to allow 
the CO the flexibility to negotiate ceiling 
rates for indirect costs and to streamline 
the task order technical proposal 
language. 

8. Part 2032—Contract Financing— 

§ 2032.4—This Part would be amended 
to bring its language in line with FAR 
Part 32.4 which covers advance 
payments for non-commercial items. 

9. Part 2025—Foreign Acquisition— 
This Part would be deleted in its 
entirety due to a regulatory change in 
FAR Part 2025. The NRCAR previously 
required the contracting officer to 
approve a written determination not to 
acquire US-produced supplies for 
public use. The Head of the Contracting 
Activity (HCA) was required to 
approved such a determination for 
acquisitions which exeeded $1 million. 
FAR § 25.102 has since been revised to 
give the contracting officer some 
flexibility in making the nonavailability 
of US-produced supplies determination. 
FAR § 25.102 has done this by 
eliminating the requirement and dollar 
threshold for HCA approval of the 
contracting officer’s determination, and 
stating that the HCA may (vice “must” 
under previous FAR language) make a 
nonavilability determination for any 
circumstance other than what was 
considered by the contracting officer. 
Due to this regulatory change, NRCAR 
coverage of foreign acquisitions is no 
longer needed. 

10. Part 2033—Protests, Disputes and 
Appeals—This Part would be amended 
to clarify agency procedures for 
responding to agency protests and for 
handling disputes and appeals pursuant 
to the Contracts Dispute Act. This Part 
would be amended to update the 


address for the U.S. Department of 
Energy Board of Contract Appeals. 

11. Part 2035 Research an 
Development Contracting—This Part 
would be amended to give the 
contracting officer flexibility to choose 
the evaluation criteria which will be 
used to select contractors under Broad 
Agency Announcements. 


Administrative Procedure Act 


Section 553 of the Administrative 
Procedure Act (5 U.S.C. 551 et seq.) 
exempts rules relating to public 
contracts from the prior notice and 
comment procedure normally required 
for informal rulemaking. However, the 
Office of Federal Procurement Policy 
(OFPP), Office of Management and 
Budget, has established procedures to be 
used by all Federal agencies in the 
promulgation of procurement 
regulations. OFPP Policy Letter 83—2 
states that an agency must provide an 
opportunity for public comment before 
adopting procurement regulation if the 
regulation is “significant.” “Significant” 
is defined generally as something which 
has an effect beyond the internal 
operating procedures of the agency or 
has a cost or administrative impact on 
contractors. 

The NRC has determined that this 
rule is not significant within the 
meaning of OFPP Policy Letter No. 83— 
2. This regulation is issued principally 
to combine previously cleared 
procedures into one document, to 
exercise delegations established by the 
FAR, and to adopt other procedures that 
will not have a cost or administrative 
impact on contractors. 

While not required to do so under the 
terms of the OFPP Policy Letter 83-2, 
the NRC is issuing the revised NRC 
Acquisition Regulation (NRCAR) as a 
proposed rule. The NRC is accepting 
comments on this regulation for 75 days 
after the date of publication. The NRC 
will review all comments and will 
consider changes to the rule, as 
proposed, as a result of comments 
received. 


Environmental Impact: Categorical 
Exclusion 


The NRC has determined that this 
proposed regulation is the type of action 
described in the categorical exclusion 
set forth in 10 CFR 51.22(c)(5). 
Therefore, neither an environmental 
impact statement nor an environmental 
assessment is required for this proposed 
Tule. 


Paperwork Reduction Act Statement 


This proposed rule amends 
information collection requirements that 
are subject to the Paperwork Reduction 


Act of 1995 (44 U.S.C. 3501 et seq.). 
This rule has been submitted to the 
Office of Management and Budget for 
revrew and approval of the paperwork 
requirements. 

Because the proposed rule will reduce 
existing information collection 
requirements, the public burden for this 
information collection is expected to be 
decreased by 3.2 hours per potential 
contractor. This reduction includes the 
time required for reviewing instructions, 
searching existing data sources, 
gathering and maintaining the data 
needed and completing and reviewing 
the information collection. The U.S. 
Nuclear Regulatory Commission is 
seeking public comment on the 
potential impact of the information 
collections contained in the proposed 
rule and on the following issues. 

1. Is the proposed.information 
collection necessary for the proper 
performance of the functions ofthe ~ 
NRC, including whether the information 
will have practical utility? 

2. Is the estimate of burden accurate? 

3. Is there a way to enhance the 
quality, utility, and clarity of the 
information to be collected? 

4. How can the burden of the 
information collection be minimized, 
including the use of automated 
collection techniques or other forms of 
information technology? 

Send comments on any aspect of this 
proposed information collection, 
including suggestions for further 
reducing the burden, to the Records 
Management Branch (T6 F-33), U.S. 
Nuclear Regulatory Commission, 
Washington, DC 20555-0001, or by 
Internet electronic mail at 
BJS1@NRC.GOV; and to the Desk 
Officer, Office of Information and 
Regulatory Affairs, NEOB—10202, 
(3150-0169), Office of Management and 
Budget, Washington, DC 20503. 

Comments to OMB on the information 
collections or on the above issues 
should be submitted by January 7, 1999. 
Cornments received after this date will 
be considered if it is practical to do so, 
but assurance of consideration cannot 
be given to comments received after this 
date. 


Public Protection Notification 


If an information collection does not 
display a currently valid OMB control 
number, the NRC may not conduct or 
sponsor, and a person is not required to 
respond to, the information collection. 


Regulatory Analysis 


This proposed rule would amend the 
procedures and requirements necessary 
tc implement and supplement the FAR. 
The proposed rule presents 
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amendments to the regulations 
necessary to ensure that the regulations 
governing the procurement of goods and 
services within the NRC satisfies the 
particular needs and requirements of the 
NRC. This proposed rule constitutes an 
administrative action governing the 
procurement activities of the NRC. 
These provisions would not have an 
adverse economic impact on any 
contractor or potential contractor 
because they merely supplement the 
requirements applicable to the 
acquisition of goods and services by the 
agency. By clearly and explicitly 
implementing the FAR and presenting 
those additional provisions necessary to 
reflect the needs of the NRC, the 
proposed rule would allow a contractor 
or potential contractor to understand 
more clearly the regulations to be used 
in soliciting, evaluating and awarding 
contracts for the provision of goods and 
services. This constitutes the regulatory 
analysis for this proposed rule. 


Regulatory Flexibility Certification 


As required by the Regulatory 
Flexibility Act of 1980, 5 U.S.C. 605(b), 
the Commission certifies that this 
proposed rule, if adopted, will not have 
a significant economic impact on a 
substantial number of small entities. 
The proposed rule would amend the 
procedures and requirements necessary 
to implement and supplement the FAR 
which govern the acquisition of goods 
and services by the NRC. To the extent 
that the proposed rule affects a small 
entity, it sets out provisions applicable 
to small business, disadvantaged 
business, and women-owned business 
concerns. 


Backfit Analysis 


The NRC has determined that a 
backfit analysis is not required for this 
proposed rule because it does not 
involve any provision which would 
impose backfits as defined in 10 CFR 
50.109(a)(1). 


List of Subjects 


48 CFR Parts 2001, 2002, 2003, 2004, 
and 2005 


Government procurement, Nuclear 
Regulatory Commission Acquisition 
Regulations. 


48 CFR Part 2009 


Government procurement, Nuclear 
Regulatory Commission Acquisition 
Regulations, Reporting and record- 
keeping requirements. 


48 CFR Parts 2011 and 2013 


Government procurement, Nuclear 
Regulatory Commission Acquisition 
Regulations. 


48 CFR Parts 2014 and 2015 


Government procurement, Nuclear 
Regulatory Commission Acquisition 
Regulations, Reporting and record- 
keeping requirements. 


48 CFR Parts 2016 and 2017 


Government procurement, Nuclear 
Regulatory Commission Acquisition 
Regulations. 


48 CFR Part 2019 


Government procurement, Nuclear 
Regulatory Commission Acquisition 
Regulations, Reporting and record- 
keeping requirements. 


48 CFR Parts 2022 and 2024 


Government procurement, Nuclear 
Regulatory Commission Acquisition 
Regulations. 


48 CFR Part 2027 


Government procurement, Nuclear 
Regulatory Commission Acquisition 
Regulations, Reporting and record- 
keeping requirements. 


48 CFR Parts 2030, 2031, 2032, 2033, 
and 2035 


Government procurement, Nuclear 
Regulatory Commission Acquisition 
Regulations. 


48 CFR Part 2042 


Government procurement, Nuclear 
Regulatory Commission Acquisition 
Regulations, Reporting and record- 
keeping requirements. 


48 CFR Part 2045 


Government procurement, Nuclear 
Regulatory Commission Acquisition 
Regulations Reporting and record- 
keeping requirements. 


48 CFR Part 2052 


Government procurement, Nuclear 
Regulatory Commission Acquisition 
Regulations, Reporting and record- 
keeping requirements. 

For the reasons set out in the 
preamble and under the authority of the 
Atomic Energy Act of 1954, as amended, 
the Energy Reorganization Act of 1974, 
as amended, 5 U.S.C. 553, and FAR 
Subpart 1.3, the NRC is proposing to 
revise Chapter 20 to Title 48 of the Code 
of Federal Regulations in its entirety to 
read as follows: 


CHAPTER 20—NUCLEAR REGULATORY 
COMMISSION 


SUBCHAPTER A—GENERAL 


PART 2001—NUCLEAR REGULATORY 
COMMISSION ACQUISITION 
REGULATION SYSTEM 


Subpart 2001.1—Purpose, Authority, 
Issuance 
Sec. 

2001.101 
2001.102 


Purpose. 

Authority. 

2001.103 Applicability. 

2001.104 Issuance. 

2001.104—-1 Publication and code 
arrangement. 

2001.104—2 Arrangement of the regulations. 

2001.104—3 Copies. 

2001.105 Information collection 
requirements: OMB approval. 


Subpart 2001.3—Agency Acquisition 
Regulations 

2001.301 Policy. 

2001.303 Public participation. 


Subpart 2001.4—Deviations From the FAR 
and the NRCAR 

2001.402 Policy. 

2001.403 Individual deviations. 

2001.404 Class deviations. 


Subpart 2001.6—Contracting Authority and 

Responsibilities 

2001.600—70 Scope of subpart. 

2001.601 General. 

2001.602-3 Ratification of unauthorized 
commitments. 

2001.603 Selection, appointment, and 
termination of appointment. 

Authority: Sec. 161, 68 Stat. 948, as 
amended (42 U.S.C. 2201); Sec. 201, 88 Stat. 
1242, as amended (42 U.S.C. 5841; 41 U.S.C. 
418(b)). 


Subpart 2001.1—Purpose, Authority, 
issuance 


2001.101 Purpose. 

This subpart establishes Chapter 20, 
the Nuclear Regulatory Commission 
Acquisition Regulation (NRCAR), and 
provides for the codification and 
publication of uniform policies and 
procedures for acquisitions by the NRC. 
The NRCAR is not, by itself, a complete 
document. It must be used in 
conjunction with the Federal 
Acquisition Regulation (FAR) (48 CFR 
Chapter 1). 


2001.102 Authority. 

The NRCAR and the amendments to 
it are issued by the Senior Procurement 
Executive under a delegation from the 
Executive Director for Operations dated 
May 16, 1997, in accordance with the 
authority of the Atomic Energy Act of 
1954, as amended (42. U.S.C. 161), the 
Energy Reorganization Act of 1974 (42 
U.S.C. 5841, 5872), the Federal Property 
and Administrative Services Act of 1949 
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(40 U.S.C. 486(c)), as amended, FAR 
Subpart 1.3, and other applicable law. 


2001.103 Applicability. 

The FAR and NRCAR apply to all 
NRC acquisitions of supplies and 
services which obligate appropriated 
funds, except as exempted by Sections 
31 and 161 of the Atomic Energy Act of 
1954 as amended, and Section 205 of 
the Energy Reorganization Act of 1974 
as amended. For procurements made 
from nonappropriated funds, the 
Director, Division of Contracts and 
Property Management, shall determine 
the rules and procedures that apply. 


2001.104 Issuance. 


2001.104—1 Publication and code 
arrangement. 

(a) The NRCAR and its subsequent 
changes are: 

(1) Published in the daily issue of the 
Federal Register; and 

(2) Codified in the Code of Federal 
Regulations (CFR). 

) The NRCAR is issued as 48 CFR 

Chapter 20. 


2001.104-2 Arrangement of the 
regulations. 

(a) General. Chapter 20 is divided into 
parts, subparts, sections, subsections, 
paragraphs, and further subdivisions as 
necessary. 

(b) Numbering. The numbering 
system and part, subpart and section 
titles used in this Chapter 20 conform 
with those used in the FAR as follows: 

(1) Where Chapter 20 implements the 
FAR or supplements a parallel part, 
subpart, section, subsection, or 
paragraph of the FAR, that 
implementation or supplementation is 
numbered and captioned to the FAR 
part, subpart, section, or subsection 
being implemented or supplemented, 
except that the implementation or 
supplementation is preceded with a 20 
or 200 so that there will always be four 
numbers to the left of the decimal. For 
example, NRC’s implementation of FAR 
1.104—1 is shown as 2001.104-1 and the 
NRC’s implementation of FAR 24.1 is 
shown as 2024.1. 

(2) When NRC supplements material 
contained in the FAR, it is given a 
unique number containing the numerals 
“70” or higher. The rest of the number 
parallels the FAR part, subpart, section, 
subsection, or paragraph it is 
supplementing. For example, Section 
170A of the Atomic Energy Act of 1954, 
as amended, requires a more 
comprehensive organizational conflict 
of interest review for NRC than is 
contemplated by FAR 9.5. This 
supplementary material is identified as 
2009.570. 


(3) Where material in the FAR 
requires no implementation or 
supplementation, there is no 
corresponding numbering in the 
NRCAR. Therefore, there may be gaps in 
the NRCAR sequence of numbers where 
the FAR requires no further 
implementation. 

(c) Citation. The NRCAR will be cited 
in accordance with Federal Register 
Standards approved for the FAR. Thus, 
this section when referred to in the 
NRCAR is cited as 2001.104—2(c). When 
this section is referred to formally in 
official documents, such as legal briefs, 
it should be cited as “48 CFR 2001.104— 
2(c).”’ Any section of the NRCAR may be 
formally identified by the section 
number, e.g., “NRCAR 2001.104—2.” In 
the NRCAR, any reference to the FAR 
will be indicated by “FAR” followed by 
the section number, for example FAR 1- 
104. 


2001.104-3 Copies. 

Copies of the NRCAR in Federal 
Register and CFR form may be 
purchased from the Superintendent of 
Documents, Government Printing 
Office, Washington, DC 20402. 


2001.105 Information collection 
requirements: OMB approval. 

(a) The Nuclear Regulatory 
Commission has submitted the 
information collection requirements 
contained in this part to the Office of 
Management and Budget (OMB) for 
approval as required by the Paperwork 
Reduction Act (44 U.S.C. 3501 et seq.). 
The NRC may not conduct or sponsor, 
and a person is not required to respond 
to, a collection of information unless it 
displays a currently valid OMB control 
number. OMB has approved the 
information collection requirements 
contained in this part under control 
number 3150-0169. 

(b) The information collection 
requirements contained in this part 
appear in sections 2009.570-3, 
2009.570—5, 2009.570—8, 2014.201-670, 
2027.305-3, 2042.570—1, 2042.803, 
2045.371, 2052.204—70, 2052.204—71, 
2052.209—70, 2052.209—71, 2052.209— 
72, 2052.211-70, 2052.211-71, 
2052.211-72, 2052.211—72 Alternate 1, 
2052.214—71, 2052.214—72, 2052.214— 
74, 2052.215—70, 2052.215-71, 
2052.215-—74, 2052.215—75, 2052.215—75 
Alternate 1, 2052.215—75 Alternate 2, 
2052.215—78, 2052.216—72, 2052.227— 
70, 2052.235—70, 2052.235-71, 
2052.242-70, and 2052.242-71. 

({c) This part contains information 
collection requirements in addition to 
those approved under the control 
number specified in paragraph (a) of ~ 
this section. These information 


colléction requirements and control 
numbers under which they are 
approved are as follows: 


(1) In 2052.215-77(a) and 2052.215— 
78(b), NRC Form 445 is approved under 
control number 3150 **to be 
assigned**. 


(2) [Reserved] 


Subpart 2001.3—Agency Acquisition 
Regulations 


2001.301 Policy. 


Policy, procedures, and guidance of 
an internal nature will be promulgated 
through internal NRC issuances such as 
Management Directives or Division of 
Contracts and Property Management 
Instructions. 


2001.303 Public participation. 


FAR 1.301 and Section 22 of the 
Office of Federal Procurement Policy 
Act, as amended (41 U.S.C. 418b) 
require rulemaking for substantive 
acquisition rules, but allow discretion in 
the matter for other than significant 
issues meeting the stated criteria. 
Accordingly, the NRCAR has been 
promulgated and may be revised from 
time to time in accordance with FAR 
1.301. This procedure for significant 
subject matter generally involves issuing 
a notice of proposed rulemaking, 
inviting public comment, review and 
analysis of comments received, and 
publication of a final rule. The final rule 
includes a discussion of the public 
comments received and describes any 
changes made as a result of the 
comments. 


Subpart 2001.4—Deviations From the 
FAR and the NRCAR 


2001.402 Policy. 


(a) Deviations from the provisions of 
the FAR or NRCAR may be granted as 
specified in this subpart when necessary 
to meet the specific needs of the 
requesting office. The development and 
testing of new techniques and methods 
of acquisition should not be discouraged 
simply because such action would 
require a FAR or NRCAR deviation. 

(5) Requests for authority to deviate 
from the provisions of the FAR or the 
NRCAR must be signed by the 
requesting office and submitted to the 
Director, Division of Contracts and 
Property Management, in writing as far 
in advance as possible. Each request for 
deviation must contain the following: 

(1) A statement of the deviation 
desired, including identification of the 
specific paragraph number(s) of the FAR 
or NRCAR from which a deviation is 
requested; 


4 


67730 


Federal Register/Vol. 63, No. 235/Tuesday, December 8, 


1998 / Proposed Rules 


(2) The reason why the deviation is 
considered necessary or would be in the 
best interest of the Government; 

(3) If applicable, the name of the 
contractor and identification of the 
contract affected; 

(4) A description of the intended 
effect of the deviation; 

(5) A statement of the period of time 
for which the deviation is needed; and 

(6) Any pertinent background 
information which will contribute to a 
full understanding of the desired 
deviation. 


2001.403 individual deviations. 

In individual cases, deviations from 
either the FAR or the NRCAR will be 
authorized only when essential to effect 
only one contracting action or where 
special circumstances make the 
deviations clearly in the best interest of 
the Government. Individual deviations 
must be authorized in advance by the 
Director, Division of Contracts and 
Property Management. 


2001.404 Class deviations. 

Class deviations affect more than one 
contracting action. Where deviations 
from the FAR or NRCAR are considered 
necessary for classes of contracts, 
requests for authority to deviate must be 
submitted in writing to the Director, 
Division of Contracts and Property 
Management, who will consider the 
submission jointly with the Chairperson 
of the Civilian Agency Acquisition 
Council, as appropriate. 


Subpart 2001.6—Contracting Authority 
and Responsibilities 


2001.600-70 Scope of subpart. 

This subpart deals with the placement 
of contracting authority and 
responsibility within the agency, the 
selection and designation of contracting 
officers, and the authority of contracting 
officers. 


2001.601 General. 

(a) Contracting authority vests in the 
Chairman. The Chairman has delegated 
this authority to the Executive Director 
for Operations (EDO). The EDO has 
delegated this authority to the Deputy 
Executive Director for Management 
Services (DEDM). The DEDM has 
delegated this authority to the Director, 
Office of Administration (ADM). The 
Director, ADM, has delegated the 
authority to the Director, Division of 
Contracts and Property Management, 
who, in turn, makes contracting officer 
appointments within the Headquarters 
and the Regional Offices. All of the 
above delegations are formal written 
delegations containing dollar limitations 
and conditions. 


(b) The Director, Division of Contracts 
Division of Contracts and Property 
Management, establishes contracting 
policy throughout the agency; monitors 
the overall effectiveness and efficiency 
of the agency’s contracting office; 
establishes controls to assure 
compliance with lav’s, regulations, and 
procedures; and delegates contracting 
officer authority. 


2001.602-3 Ratification of unauthorized 
commitments. 


(a) The Government is not bound by 
agreements or contractual commitments 
made to prospective contractors by 
persons to whom contracting authority 
has not been delegated. Any 
unauthorized commitment may be in 
violation of the Federal Property and 
Administrative Services Act, other 
Federal laws, the FAR, the NRCAR, and 
good acquisition practice. Certain 
requirements of law and regulation 
necessary for the proper establishment 
of a contractual obligation may not be 
met under an unauthorized 
commitment; for example, the 
certification of the availability of funds, 
justification for other than full and open 
competition, competition of sources, 
determination of contractor 
responsibility, certification of current 
pricing data, price/cost analysis, 
administrative approvals, and 
negotiation of appropriate contract 
clauses. 

(b) The execution of otherwise proper 
contracts made by individuals without 
contracting authority, or by contracting 
officers in excess of the limits of their 
delegated authority, may later be 
ratified. To be effective, the ratification 
must be in the form of a written 
procurement document clearly stating 
that ratification of a previously 
unauthorized commitment is intended. 
All ratifications of procurement actions 
valued at $2,500 or less may be 
approved by the appropriate regional 
administrator or Headquarters 
contracting officer. For any such action, 
all other terms of Subpart 2001.6 are 
applicable. The Competition Advocate 
shall approve all ratification actions 
exceeding $2,500 subsequent to the 
review and approval recommendation 
by the Director, Division of Contracts 
and Property Management. 

(c) Requests received by contracting 
officers for ratification of commitments 
made by personnel lacking contracting 
authority must be processed as follows: 

(1) The Designating Official, 
responsible for the office request, shall 
furnish the contracting officer all 
records and documents concerning the 
commitment and a complete written 


statement of facts, including, but not 
limited to: 

(i) A written statement consistent 
with the complexity and size of the 
action as to why the contracting office 
was not used including the name of the 
employee who made the commitment; 

(ii) A statement as to why the 
proposed contractor was selected; 

(iii) A list of other sources considered; 

(iv) A description of work performed, 
or to be performed, or products to be 
furnished; 

(v) The estimated or agreed upon 
contract price; 

(vi) A certification of the appropriated 
funds available; 

(vii) A description of how 
unauthorized commitments in similar 
circumstances will be avoided in the 
future. 

(2) The contracting officer shall 
review the written statement of facts for 
a determination of approval of all 
actions valued at $2,500 or less. For 
actions greater than $2,500, the 
contracting officer shall forward the 
written statement of facts to the 
Competition Advocate through:the 
Director, Division of Contracts and 
Property Management with any 
comments or information that.should be 
considered in evaluating the request for 
ratification. 

(3) The NRC legal advisor may be 
asked for an opinion, advice, or 
concurrence if there is concern 
regarding the propriety of the funding 
source, appropriateness of the expense, 
or when some other legal issue is 
involved. 


2001.603 Selection, appointment, and 
termination of appointment. 

The Director, Division of Contracts 
and Property Management, is authorized 
by the Director, Office of 
Administration, to select and appoint 
contracting officers and to terminate 
their appointment as prescribed in FAR 
1.603. Delegations of contracting officer 
authority are issued by memorandum 
which includes a clear statement of the 
delegated authority, including 
responsibilities and limitations in 
addition to the “Certificate of 
Appointment”, SF 1402. The Director, 
Division of Contracts and Property 
Management, may delegate micro- 
purchase authority in accordance with 
agency procedures. Such delegation 
may be accomplished by written 
memorandum. (ref. FAR 1.603-—3(b)) 


PART 2002—DEFINITIONS 


Authority: 42 U.S.C. 2201; 42 U.S.C. 5841, 
and 41 U.S.C. 418(b). 
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Subpart 2002.1—Definitions 
2002.100 Definitions. 


Agency means the Nuclear Regulatory ‘ 


Commission (NRC). 

Agency Head or Head of the Agency 
means the NRC Executive Director for 
Operations, for the purposes specified 
in this chapter and the FAR. This 
delegation does not extend to internal 
NRC requirements such as clearance 
levels and Commission papers which 
specify higher levels of authority. 

Commission means the NRC 
Commission of five members, or a 
quorum thereof, sitting as a body, as 
provided by Section 201 of the Energy 
Reorganization Act of 1974 (42 U.S.C. 
5841). 

Competition Advocate means the 
individual appointed as such by the 
Agency Head as required by Pub. L. 
98-369. The Director, Office of 
Administration, has been appointed the 
Competition Advocate for the NRC. 

Head of the Contracting Activity 
means the Director, Division of 
Contracts and Property Management. 

Senior Procurement Executive means 
the individual appointed as such by the 
Agency Head pursuant to Executive 
Order 12352. The Deputy Executive 
Director for Management Services, has 
been appointed the NRC Senior 
Procurement Executive. 

Simplified acquisitions means those 
acquisition conducted using the 
methods, policies and procedures of 
FAR Part 13 for making purchases of 
supplies or services. 

ask and Delivery Order Ombudsman 
means the Director, Office of 
Administration, or designee pursuant to 
Section 1004(a) of Pub. L. 103-355, the 
Federal Acquisition Streamlining Act. 


PART 2003—IMPROPER BUSINESS 
PRACTICES AND PERSONAL 
CONFLICTS OF INTEREST 


Subpart 2003.1—Safeguards 
Sec. 
2003.101-3 Agency regulations. 


Subpart 2003.2—Contractor Gratuities to 
Government Personnel 
Sec. 
2003.203 Reporting of suspected violation 
of the gratuities clause. 

Authority: 42 U.S.C. 2201; Sec. 201, 
88 Stat. 1242, as amended; 42 U.S.C. 
5841; and 41 U.S.C. 418(b). 


Subpart 2003.1—Safeguards 


2003.101-3 Agency regulations. 

Standards of conduct for federal 
employees are published in 5 CFR Parts 
2635 and 5801. Requirements for 
financial disclosure are published in 5 
CFR Part 2634. 


Subpart 2003.2—Contractor Gratuities 
to Government Personnel 


2003.203 Reporting suspected violations 
of the gratuities clause. 

(a) Suspected violations of the 
“Gratuities” clause, FAR 52.203.3, must 
be reported orally or in writing directly 
to the NRC Office of the Inspector 
General. A report must include all facts 
and circumstances related to the case. 
Refer to 5 CFR 2635 for an explanation 
regarding what is prohibited and what 
is permitted. 

) When appropriate, discussions 
with the contracting officer or a higher 
procurement official, procurement 
policy staff, and the procurement legal 
advisor prior to filing a report are 
encouraged. 


PART 2004—ADMINISTRATIVE 
MATTERS 


Authority: 42 U.S.C. 2201; 42 U.S.C. 5841; 
and 41 U.S.C. 481(b). 


Subpart 2004.4—Safeguarding 
Classified Information Within industry 


2004.404 Contract clauses. 

(a) The contracting officer shall insert 
the clause at § 2052.204—70 Security, in 
all solicitations and contracts under 
which the contractor may have access 
to, or contact with, classified 
information, including National 
Security information, restricted data, 
formerly restricted data, and other 
classified data. 

(b) The contracting officer shall insert 
the clause § 2052.204—71 Site Access 
Badge Requirements, in all solicitations 
and contracts under which the 
contractor will require access to 
Government facilities. The clause may 
be altered to reflect any special 
conditions to be applied to foreign 
nationals. 


SUBCHAPTER B—COMPETITION AND 
ACQUISITION PLANNING 


Part 2005—PUBLICIZING CONTRACT 
ACTIONS 


Authority: Sec. 161, 68 Stat. 948, as 
amended (42 U.S.C. 2201); Sec. 201, 88 Stat. 
1242, as amended (42 U.S.C. 5841); Pub. L. 
93-400, 88 Stat. 796, as amended by Pub. L. 
96-83, 93 Stat. 648, Pub. L. 98-577, 98 Stat. 
3074 (41 U.S.C. 401 et seq.). 


Subpart 2005.5—Paid Advertisements 


2005.502 Authority. 

Before placing paid advertisements in 
newspapers and trade journals to 
publicize contract actions, written 
authority must be obtained from the 
Director, Division of Contracts and 
Property Management, for Headquarters 


activities, or the Director, Division of 
Resource Management and 
Administration, within each regional 
office for a regional procurement. 


Part 2009—-CONTRACTOR 
QUALIFICATIONS 


Subpart 2009.1—Responsible Prospective 
Contractors 

Sec. 

2009.100 NRC policy. 

2008-105—-70 Contract provisions. 


Subpart 2009.4—Debarment, Suspension, 


and ineligibility 

Sec. + 

2009.403 Definitions. 

2009.404 Consolidated lists of parties . 
excluded from Federal procurement or 
non-procurement programs. 

2009.405 Effect of listing. 

2009.405-1 Continuation of current 
contracts. 

2009.405-2 Restrictions on subcontracting. 

2009.406 Debarment. 

2009.406-3 Procedures. 

2009.407 Suspension. 

2009.407—3 Procedures. 

2009-470 Appeals. 


Subpart 2009.5—Organizational Conflicts of 

interest 

Sec. 

2009.500 Scope of subpart. 

2009.570 NRC organizational conflicts of 
interest. 

2009.570—1 Scope of policy. 

2009.570—2 Definitions. 

2009.570—3 Criteria for recognizing 
contractor organizational conflicts of 
interest. 

2009.570—-4 Representation. 

2009.570-5 Contract clauses. 

2009.570-6 Evaluation, findings, and 
contract award. 

2009.570-7 Conflicts identified after award. 

2009.570-8 Subcontracts. 

2009.570-9 Waiver. 

2009.570-10 Remedies. 

Authority: 42 U.S.C. 2201; Sec 201, 88 Stat. 

1242; as amended; 42 U.S.C. 5841; and 41 

U.S.C 418(b). 


Subpart 2009.1—Responsible 
Prospective Contractors 


2009.100 NRC policy. 

(a) It is NRC policy that only 
competitively awarded contracts shall 
be placed with an individual who was 
employed by the NRC within two years 
fromm the date of the Request for 
Procurement Action. This policy also 
pertains to any firm in which the former 
NRC employee is a partner, principal 
officer, majority stockholder, principal 
investigator, project manager, principal 
under the contract, a person who 
performs more than a nominal amount 
of the work under the NRC Statement of 
Work, or the firm is otherwise 
controlled or predominately staffed by 
former NRC employees. 


> 


67732 


Federal Register / Vol. 


63, No. 235/Tuesday, December 8, 1998/Proposed Rules 


(b) The following procurement actions 

are considered noncompetitive for the 
urposes of this policy: 

Contracts 

noncompetitively under the Small 

Business Administration’s 8(a) Program; 

(2) Individual task orders if the former 
employee was not identified as “key 
personnel” in a proposal which was 
evaluated under competitive 
procedures; 

(3) Unsolicited proposals; 

(4) Subcontracts that require review 
for the purpose of granting consent 
under NRC prime contracts. 

(c) The term NRC employee includes 
special Government employees 
performing services for NRC as experts, 
advisors, consultants, or members of 
advisory committees, if— 

(1) The contract arises directly out of 
the individual’s activity as a special 
employee; 

(2) The individual is in a position to 
influence the award of the contract; or 

(3) The Contracting Officer 
determines that another conflict of 
interest exists. 

(d) A justification explaining why it is 
in the best interest of the Government to 
contract with an individual or firm 
described in paragraphs (a) and (b) of 
this section on a noncompetitive basis 
may be approved by the Senior 
Procurement Executive after consulting 
with the Executive Director for 
Operations. This is in addition to any 
justification and approvals which may 
be required by the FAR for use of other 
than full and open competition. 

(e) Nothing in this policy statement 
shall be construed as relieving former 
employees from obligations prescribed 
by law, such as 18 U.S.C. 207, 
Restrictions on Former Officers, 
Employees, and Elected Officials of the 
Executive and Legislative Branches. 


2009.105-70 Contract provisions. 
The contracting officer shall insert the 
following provisions in all solicitations: 
(a) Section 2052.209-—70 Current/ 
Former Agency Employee Involvement. 


Subpart 2009.4—Debarment, 
Suspension, and ineligibility 


2009.403 Definitions. 

As used in 2009.4: 

Debarring official means the Senior 
Procurement Executive. 

Suspending official means the Senior 
Procurement Executive. 


2009.404 Consolidated list of parties 
excluded from Federal procurement or non- 
procurement programs. 

The contracting officer responsible for 
the contract affected by the debarment 
or suspension shall perform the actions 
required by FAR 9.404(c)(1)-(6). 


2009.405 Effect of listing. 

Compelling reasons are considered to 
be present where failure to contract with 
the debarred or suspended contractor 
would seriously harm the agency’s 
programs and prevent accomplishment 
of mission requirements. The Senior 
Procurement Executive is authorized to 
make the determinations under FAR 
9.405. Requests for these determinations 
must be submitted from the Head of the 
Contracting Activity, through the 
Director, Office of Administration, to 
the Senior Procurement Executive. 


2009.405-1 Continuation of current 
contracts. 

The Head of the Contracting Activity 
is authorized to make the determination 
to continue contracts or subcontracts in 
existence at the time the contractor was 
debarred, suspended, or proposed for 
debarment in accordance with FAR 
9.405-1. 


2009.405-2 Restrictions on 
subcontracting. 

The Head of the Contracting Activity 
is authorized to approve subcontracts 
with debarred or suspended 
subcontractors under FAR 9.405-2. 


2009.406 Debarment. 


2009.406-3 Procedures. 

(a) Investigation and referral. When a 
contracting officer becomes aware of 
possible irregularities or any 
information which may be sufficient 
cause for debarment, the case must be 
referred from the Head of the 
Contracting Activity, through the 
Director, Office of Administration, to 
the Senior Procurement Executive 
immediately. The case must be 
accompanied by a complete statement of 
the facts (including a copy of any 
criminal indictments, if applicable) 
along with a recommendation for action. 
Where the statement of facts indicates 
the irregularities to be possible criminal 
offenses, or for any other reason further 
investigation is considered necessary, 
the matter must first be referred to the 
Head of the Contracting Activity who 
will consult with the Office of the 
Inspector General to determine if further 
investigation is required prior to 
referring to the debarring official. 

(b) Decision-making process. If, after 
reviewing the recommendations and 
consulting with the Office of the 
General Counsel and, if appropriate, the 
Office of the Inspector General, the 
debarring official determines debarment 
is justified, the debarring official shall 
initiate the proposed debarment in 
accordance with FAR 9.406-—3(c) and 
notify the Head of the Contracting 
Activity of the action taken. If the 


contractor fails to submit a timely 
written response within 30 days after 
receipt of the notice in accordance with 
FAR 9.406—3(c)(4), the debarring official 
may notify the contractor in accordance 
with FAR 9.406—3(d) that the contractor 
is debarred. 

(c) Fact-finding proceedings. For 
actions listed under FAR 9.406—3(b)(2), 
the contractor shall be given the 
opportunity to appear at an informal 
hearing. The hearing should be held at 
a location and time that is convenient to 
the parties concerned, and no later than 
30 days after the contractor received the 
notice, if at all possible. The contractor 
and any specifically named affiliates 
may be represented by counsel or any 
duly authorized representative. 
Witnesses may be called by either party. 
The proceedings must be conducted 
expeditiously and in such a manner that 
each party will have an opportunity to 
present all information considered 
pertinent to the proposed debarment. 


2009.407 Suspension. 


2009.407-3 Procedures. 

(a) Investigation and referral. When a 
contracting officer becomes aware of 
possible irregularities or any 
information which may be sufficient 
cause for suspension, the case must be 
referred from the Head of the 
Contracting Activity, through the 
Director, Office of Administration, to 
the Senior Procurement Executive 
immediately. The case must be 
accompanied by a complete statement of 
the facts along with a recommendation 
for action. Where the statement of facts 
indicates the irregularities to be possible 
criminal offenses, or for any other 
reason further investigation is 
considered necessary, the matter must 
first be referred to the Head of the 
Contracting Activity who will consult 
with the Office of the Inspector General 
to determine if further investigation is 
required prior to referring the matter to 
the suspending official. 

(b) Decision-making process. If, after 
reviewing the recommendations and 
consulting with the Office of the 
General Counsel, and if appropriate, the 
Office of the Inspector General, the 
suspending official determines 
suspension is justified, the suspending 
official shall initiate the proposed 
suspension in accordance with FAR 
9.407—3(b)(2). The contractor shall be 
given the opportunity to appear at an 
informal hearing, similar in nature to 
the hearing for debarments as discussed 
in FAR 9.406—3(b)(2). If the contractor 
fails to submit a timely written response 
within 30 days after receipt of the notice 
in accordance with FAR 9.407—3(c)(5), 
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the suspending official may notify the 
contractor in accordance with FAR 
9.407—3(d) that the contractor is 
suspended. 


2009.470 Appeals. 

A debarred or suspended contractor 
may appeal the debarring/suspending 
official’s decision by mailing or 
otherwise furnishing a written notice 
within 90 days from the date of the 
decision to the Executive Director for 
Operations. A copy of the notice of 
appeal must be furnished to the 
debarring/suspending official. 


Subpart 2009.5—Organizational 
Conflicts of Interest 


2009.500 Scope of subpart. 

In accordance with 42 U.S.C. 2210a., 
NRC acquisitions are processed in 
accordance with 2009.570, which takes 
precedence over FAR 9.5 with respect to 
organizational conflicts of interest. 
Where non-conflicting guidance appears 
in FAR 9.5, that guidance must be 
followed. 


2009.570 NRC organizationai conflicts of 
interest. 


2009.570-1 Scope of policy. 

(a) It is the policy of NRC to avoid, 
eliminate, or neutralize contractor 
organizational conflicts of interest. The 
NRC achieves this objective by requiring 
all prospective contractors to submit 
information describing relationships, if 
any, with organizations or persons 
(including those regulated by the NRC) 
which may give rise to actual or 
potential conflicts of interest in the 
event of contract award. 

(b) Contractor conflict of interest 
determinations cannot be made 
automatically or routinely. The 
application of sound judgment on 
virtually a case-by-case basis is 
necessary if the policy is to be applied 
to satisfy the overall public interest. It 
is not possible to prescribe in advance 
a specific method or set of criteria 
which would serve to identify and 
resolve all of the contractor conflict of 
interest situations that might arise. 
However, examples are provided in this 
chapter to guide application of this 
policy guidance. The ultimate test is as 
follows: Might the contractor, if 
awarded the contract, be placed in a 
position where its judgment may be 
biased, or where it may have an unfair 
competitive advantage? 

(c) The conflict of interest rule 
contained in this subpart applies to 
contractors and offerors only. 
Individuals or firms who have other 
relationships with the NRC (e.g., parties 
to a licensing proceeding) are not 


covered by this regulation. This rule 
does not apply to the acquisition of 
consulting services through the 
personnel appointment process, NRC 
agreements with other Government 
agencies, international organizations, or 
state, local, or foreign Governments. 
Separate procedures for avoiding 
conflicts of interest will be employed in 
these agreements, as appropriate. 


2009.570-2 Definitions. 


Affiliates means business concerns 
which are affiliates of each other when 
either directly or indirectly one concern 
or individual controls or has the power 
to control another, or when a third party 
controls or has the power to control 


both. 


Contract means any contractual 
agreement or other arrangement with 
the NRC except as provided in 
§ 2009.570-1(c). 

Contractor means any person, firm, 
unincorporated association, joint 
venture, co-sponsor, partnership, 
corporation, affiliates thereof, or their 
successors in interest, including their 
chief executives, directors, key 
personnel (identified in the contract), 
proposed consultants or subcontractors, 
which are a party to a contract with the 
NRC. 

Evaluation activities means any effort 
involving the appraisal of a technology, 
process, product, or policy. 

Offeror or prospective contractor 
means any person, firm, unincorporated 
association, joint venture, co-sponsor, 
partnership, corporation, or their 
affiliates or successors in interest, 
including their chief executives, 
directors, key personnel, proposed 
consultants, or subcontractors, 
submitting a bid or proposal, solicited 
or unsolicited, to the NRC to obtain a 
contract. 

Organizational conflicts of interest 
means that a relationship exists 
whereby a contractor or prospective 
contractor has present or planned 
interests related to the work to be 
performed under an NRC contract 
which: 

(1) May diminish its capacity to give 
impartial, technically sound, objective 
assistance and advice, or may otherwise 
result in a biased work product; or 

(2) May result in its being given an 
unfair competitive advantage. 

Potential conflict of interest means 
that a factual situation exists that 
suggests that an actual conflict of 
interest may arise from award of a 
proposed contract. The term potential 
conflict of interest is used to signify 
those situations that— 


(1) Merit investigation before contract 
award to ascertain whether award 
would give rise to an actual conflict; or 

(2) Must be reported to the contracting 
officer for investigation if they arise 
during contract performance. 

Research means any scientific or 
technical work involving theoretical 
analysis, exploration, or 
experimentation. 

Subcontractor means any 
subcontractor of any tier who performs 
work under a contract with the NRC 
except subcontracts for supplies and 
subcontracts in amounts not exceeding 
$10,000. 

Technical consulting and 
management support services means 
internal assistance to a component of 
the NRC in the formulation or 
administration of its programs, projects, 
or policies which normally require that 
the contractor be given access to 
proprietary information or to 
information that has not been made 
available to the public. These services 
typically include assistance in the 
preparation of program plans, 
preliminary designs, specifications, or 
statements of work. 


2009.570-3 Criteria for recognizing 
contractor organizational conflicts of 
interest. 

(a) General. (1) Two questions will be 
asked in determining whether actual or 
potential organizational conflicts of 
interest exist: 

(i) Are there conflicting roles which 
might bias an offeror’s or contractor’s 
judgment in relation to its work for the 
NRC? 

(ii) May the offeror or contractor be 
given an unfair competitive advantage 
based on the performance of the 
contract? 

(2) NRC’s ultimate determination that 
organizational conflicts of interest exist 
will be made in light of common sense 
and good business judgment based upon 
the relevant facts. While it is difficult to 
identify and to prescribe in advance a 
specific method for avoiding all of the 
various situations or relationships that 
might involve potential organizational 
conflicts of interest, NRC personnel will 
pay particular attention to proposed 
contractual requirements that call for 
the’rendering of advice, consultation or 


~ evaluation activities, or similar 


activities that directly lay the 
groundwork for the NRC’s decisions on 
regulatory activities, future 
procurements, and research programs. 
Any work performed at an applicant or 
licensee site will also be closely 
scrutinized by the NRC staff. 

(b) Situations or relationships. The 
following situations or relationships 
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may give rise to organizational conflicts 
of interest: 

(1) The offeror or contractor shall 
disclose information, that may give rise 
to organizational conflicts of interest 
under the following circumstances. The 
information may include the scope of 
work or specification for the 
requirement, being performed, the 
period of performance, and the name 
and telephone number for a point of 
contact at the organization 
knowledgeable about the commercial 
contract. 

(i) Where the offeror or contractor 
provides advice and recommendations 
to the NRC in the same technical area 
where it is also providing consulting 
assistance to any organization regulated 
by the NRC. 

(ii) Where the offeror or contractor 
provides advice to the NRC on the same 
or similar matter on which it is also 
providing assistance to any organization 
regulated by the NRC. 

(iii) Where the offeror or contractor 
evaluates its own products or services, 
or has been substantially involved in the 
development or marketing of the 
products or services of another entity. 

(iv) Where the award of a contract 
would result in placing the offeror or 
contractor in a conflicting role in which 
its judgment may be biased in relation 
to its work for the NRC, or would result 
in an unfair competitive advantage for 
the offeror or contractor. 

(v) Where the offeror or contractor 
solicits or performs work at an applicant 
or licensee site while performing work 
in the same technical area for the NRC 
at the same site. 

(2) The contracting officer may 
request specific information from an 
offeror or contractor or may require 
special contract clauses such as 
provided in § 2009.570—5(b) in the 
following circumstances: 

(i) Where the offeror or contractor 
prepares specifications that are to be 
used in competitive procurements of 
products or services covered by the 
specifications. 

(ii) Where the offeror or contractor 
prepares plans for specific approaches 
or methodologies that are to be 
incorporated into competitive 
procurements using the approaches or 
methodologies. 

(iii) Where the offeror or contractor is 
granted access to information not 
available to the public concerning NRC 
plans, policies, or programs that could 
form the basis for a later procurement 
action. 

(iv) Where the offeror or contractor is 
granted access to proprietary 
information of its competitors. 


(v) Where the award of a contract 
might result in placing the offeror or 
contractor in a conflicting role in which 
its judgment may be biased in relation 
to its work for the NRC or might result 
in an unfair competitive advantage for 
the offeror or contractor. 

(c) Policy application guidance. The 
following examples are illustrative only 
and are not intended to identify and 
resolve all contractor organizational 
conflict of interest situations. 

(1)(i) Example. The ABC Corp., in 
response to a Request For Proposal 
(RFP), proposes to undertake certain 
analyses of a reactor component as 
called for in the RFP. The ABC Corp. is 
one of several companies considered to 
be technically well qualified. In 
response to the inquiry in the RFP, the 
ABC Corp. advises that it is currently 
performing similar analyses for the 
reactor manufacturer. 

(ii) Guidance. An NRC contract for 
that particular work normally would not 
be awarded to the ABC Corp. because 
the company would be placed in a 
position in which its judgment could be 
biased in relationship to its work for the 
NRC. Because there are other well- 
qualified companies available, there 
would be no reason for considering a 
waiver of the policy. 

(2)(i) Example. The ABC Corp., in 
response to an RFP, proposes to perform 
certain analyses of a reactor component 
that is unique to one type of advanced 
reactor. As is the case with other 
technically qualified companies 
responding to the RFP, the ABC Corp. 
is performing various projects for 
several different utility clients. None of 
the ABC Corp. projects have any 
relationship to the work called for in the 
RFP. Based on the NRC evaluation, the 
ABC Corp. is considered to be the best 
qualified company to perform the work 
outlined in the RFP. 

(ii) Guidance. An NRC contract 
normally could be awarded to the ABC 
Corp. because no conflict of interest 
exists which could motivate bias with 
respect to the work. An appropriate 
clause would be included in the 
contract to preclude the ABC Corp. from 
subsequently contracting for work with 
the private sector that could create a 
conflict during the performance of the 
NRC contract. For example, ABC Corp. 
would be precluded from the 
performance of similar work for the 
company developing the advanced 
reactor mentioned in the example. 

(3)(i) Example. The ABC Corp., in 
response to a competitive RFP, submits 
a proposal to assist the NRC in revising 
NRC’s guidance documents on the 
respiratory protection requirements of 
10 CFR Part 20. ABC Corp. is the only 


firm determined to be technically 
acceptable. ABC Corp. has performed 
substantial work for regulated utilities 
in the past and is expected to continue 
similar efforts in the future. The work 
has and will cover the writing, 
implementation, and administration of 
compliance respiratory protection 
programs for nuclear power plants. 

(ii) Guidance. This situation would 
place the firm in a role where its 
judgment could be biased in 
relationship to its work for the NRC. 
Because the nature of the required work 
is vitally important in terms of the 
NRC’s responsibilities and no 
reasonable alternative exists, a waiver of 
the policy, in accordance with 
2009.570—9 may be warranted. Any 
waiver must be fully documented in 
accordance with the waiver provisions 
of this policy with particular attention 
to the establishment of protective 
mechanisms to guard against bias. 

(4)(i) Example. The ABC Corp. 
submits a proposal for a new system to 
evaluate a specific reactor component’s 
performance for the purpose of 
developing standards that are important 
to the NRC program. The ABC Corp. has 
advised the NRC that it intends to sell 
the new system to industry once its 
practicability has been demonstrated. 
Other companies in this business are 
using older systems for evaluation of the 
specific reactor component. 

(ii) Guidance. A contract could be 
awarded to the ABC Corp. if the contract 
stipulates that no information produced 
under the contract will be used in the 
contractor’s private activities unless this 
information has been reported to the 
NRC. Data on how the reactor 
component performs, which is reported 
to the NRC by contractors, will normally 
be disseminated by the NRC to others to 
preclude an unfair competitive 
advantage. When the NRC furnishes 
information about the reactor 
component to the contractor for the 
performance of contracted work, the 
information may not be used in the 
contractor's private activities unless the 
information is generally available to 
others. Further, the contract will 
stipulate that the contractor will inform 
the NRC contracting officer of all 
situations in which the information, 
developed about the performance of the 
reactor component under the contract, is 
proposed to be used. 

(5)(i) Example. The ABC Corp., in 
response to a RFP, proposes to assemble 
a map showing certain seismological 
features of the Appalachian fold belt. In 
accordance with the representation in 
the RFP and 2009.570-3(b)(1)(i), ABC 
Corp. informs the NRC that it is 
presently doing seismological studies 
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for several utilities in the eastern United 
States, but none of the sites are within 
the geographic area contemplated -by the 
NRC study. 

(ii) Guidance. The contracting officer 
would normally conclude that award of 
a contract would not place ABC Corp. 
in a conflicting role where its judgment 
might be biased. Section 2052.209—72(c) 
Work for Others, would preclude ABC 
Corp. from accepting work which could 
create a conflict of interest during the 
term of the NRC contract. 

(6)(i) Example. AD Division of ABC 
Corp., in response to a RFP, submits a 
proposal to assist the NRC in the safety 
and environmental review of 
applications for licenses for the 
construction, operation, and 
decommissioning of fuel cycle facilities. 
ABC Corp. is divided into two separate 
and distinct divisions, AD and BC. The 
BC Division performs the same or 
similar services for industry. The BC 
Division is currently pro viding the 
same or similar services required under 
the NRC’s contract for an applicant or 
licensee. 

(ii) Guidance. An NRC contract for 
that particular work would not be 
awarded to the ABC Corp. The AD 
Division could be placed in a position 
to pass judgment on work performed by 
the BC Division, which could bias its 
work for NRC. Further, the Conflict of 
Interest provisions apply to ABC Corp. 
and not to separate or distinct divisions 
within the company. If no reasonable 
alternative exists, a waiver of the policy 
could be sought in accordance with 
2009.570—9. 

(7)(i) Example. The ABC Corp. 
completes an analysis for NRC of steam 
generator tube leaks at one of a utility’s 
six sites. Three months later, ABC Corp. 
is asked by this utility to perform the 
same analysis at another of its sites. 

(ii) Guidance. Section 2052.290— 
72(c)(3) would prohibit the contractor 
from beginning this work for the utility 
until one year after completion of the 
NRC work at the first site. 

(8)(i) Example. ABC Corp. is assisting 
NRC in a major on-site analysis of a 
utility’s redesign of the common areas 
between its twin reactors. The contract 
is for two years with an estimated value 
of $5 million. Near the completion of 
the NRC work, ABC Corp. requests 
authority to solicit for a $100K contract 
with the same utility to trans port spent 
fuel to a disposal site. ABC Corp. is 
performing no other work for the utility. 

(ii) Guidance. The Contracting Officer 
would allow the contractor to proceed 
with the solicitation because it is not in 
the same technical area as the NRC 
work; and the potential for technical 
bias by the contractor because of 


financial ties to the utility is slight due 
to the relative value of the two 
contracts. 

(9)(i) Example. The ABC Corp. is 
constructing a turbine building and 
installing new turbines at a reactor site. 
The contract with the utility is for five 
years and has a total value of $100 
million. ABC Corp. has responded to an 
NRC Request For Proposal requiring the 
contractor to participate in a major team 
inspection unrelated to the turbine work 
at the same site. The estimated value of 
the contract is $75K. 

(ii) Guidance. An NRC contract would 
not normally be awarded to ABC Corp. 
since these factors create the potential 
for financial loyalty to the utility that 
may bias the technical judgment of the 
contractor. 

(d) Other considerations. (1) The fact 
that the NRC can identify and later 
avoid, eliminate, or neutralize any 
potential organizational conflicts arising 
from the performance of a contract is 
not relevant to a determination of the 
existence of conflicts prior to the award 
of a contract. 

(2) It is not relevant that the 
contractor has the professional 
reputation of being able to resist 
temptations which arise from 
organizational conflicts of interest, or 
that a follow-on procurement is not 
involved, or that a contract is awarded 
on a competitive or a sole source basis. 


2009.570-4 Representation. 

(a) The following procedures are 
designed to assist the NRC contracting 
officer in determining whether 
situations or relationships exist which 
may constitute organizational conflicts 
of interest with respect to a particular 
offeror or contractor. The procedures 
apply to small purchases meeting the 
criteria stated in the following 
paragraph (b) of this section. 

(b) The organizational conflicts of 
interest representation provision at 
2052.209—71 must be included in 
solicitations and contracts resulting 
from unsolicited proposals. The 
contracting officer must also include 
this provision for task orders and 
contract modifications for new work for: 

(1) Evaluation services or activities; 

(2) Technical consulting and 
management support services; 

(3) Research; and 

(4) Other contractual situations where 
special organizational conflicts of 
interest provisions are noted in the 
solicitation and would be included in 
the resulting contract. This 
representation requirement also applies 
to all modifications for additional effort 
under the contract except those issued- 
under the “‘Changes”’ clause. Where, 


however, a statement of the type 
required by the organizational conflicts 
of interest representation provisions has 
previously been submitted with regard 
to the contract being modified, only an 
updating of the statement is required. 

(c) The offeror may, because of actual 
or potential organizational conflicts of 
interest, propose to exclude specific 
kinds of work contained in a RFP unless 
the RFP specifically prohibits the 
exclusion. Any such proposed exclusion 
by an offeror will be considered by the 
NRC in the evaluation of proposals. If 
the NRC considers the proposed 
exchided work to be an essential or 
integral part of the required work and its 
exclusion would be to the detriment of 
the competitive posture of the other 
offerors, the NRC shall reject the 
proposal as unacceptable. 

(d) The offeror’s failure to execute the 
representation required by paragraph (b) 
of this section with respect to an 
invitation for bids is considered to be a 
minor informality. The offeror will be 
permitted to correct the omission. 


2009.570-5 Contract clauses. 

(a) General contract clause. All 
contracts and simplified acquisitions of 
the types set forth in 2009.570—4(b) 
must include the clause entitled, 
“Contractor Organizational Conflicts of 
Interest,”’ set forth in 2052.209-72. 

(b) Other special contract clauses. If it 
is determined from the nature of the 
proposed contract that an organizational 
conflict of interest exists, the 
contracting officer may determine that 
the conflict can be avoided, or, after 
obtaining a waiver in accordance with 
2009.570—9, neutralized through the use 
of an appropriate special contract 
clause. If appropriate, the offeror may 
negotiate the terms and conditions of 
these clauses, including the extent and 
time period of any restriction. These 
clauses include but are not limited to: 

(1) Hardware exclusion clauses which 
prohibit the acceptance of production 
contracts following a related non- 
preduction contract previously 
performed by the contractor; 

(2%Software exclusion clauses; 

(3) Clauses which require the 
contractor (and certain of its key 
personnel) to avoid certain 
organizational conflicts of interest; and 

(4) Clauses which provide for 
protection of confidential data and 
guard against its unauthorized use. 


2009.570-6 Evaluation, findings, and 
contract award. 

The contracting officer shall evaluate 
all relevant facts submitted by an offeror 
and other relevant information. After 
evaluating this information against the 
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criteria of 2009.570-3, the contracting 
officer shall make a finding of whether 
organizational conflicts of interest exist 
with respect to a particular offeror. If it 
has been determined that real or 
potential conflicts of interest exist, the 
contracting officer shall: 

(a) Disqualify the offeror from award; 

(b) Avoid or eliminate such conflicts 
by appropriate measures; or 

(c) Award the contract under the 
waiver provision of 2009.570-9. 


2009.570-7 Conflicts identified after 
award. 

If potential organizational conflicts of 
interest are identified after award with 
respect to a particular contractor, and 
the contracting officer determines that 
conflicts do exist and that it would not 
be in the best interest of the Government 
to terminate the contract, as provided in 
the clauses required by 2009.570-5; the 
contracting officer shall take every 
reasonable action to avoid, eliminate, or, 
after obtaining a waiver in accordance 
with 2009.570-9, neutralize the effects 
of the identified conflict. 


2009.570-8 Subcontracts. 


The contracting officer shall require 
offerors and contractors to submit a 
representation statement from all 
subcontractors (other than a supply 
subcontractor) and consultants 
performing services in excess of $10,000 
in accordance with 2009.570—4(b). The 
contracting officer shall require the 
contractor to include contract clauses in 
accordance with 2009.570-5 in 
consultant agreements or subcontracts 
involving performance of work under a 
prime contract. 


2009.570-9 Waiver. 


(a) The contracting officer determines 
the need to seek a waiver for specific 
contract awards, with the advice and 
concurrence of the program office 
director and legal counsel. Upon the 
recommendation of the Senior 
Procurement Executive, and after 
consultation with legal counsel, the 
Executive Director for Operations may 
waive the policy in specific cases if he 
determines that it is in the best interest 
of the United States to do so. 

(b) Waiver action is strictly limited to 
those situations in which: 

(1) The work to be performed under 
contract is vital to the NRC program. 

(2) The work cannot be satisfactorily 
performed except by a contractor whose 
interests give rise to a question of 
conflict of interest. 

(3) Contractual and/or technical 
review and surveillance methods can be 
employed by the NRC to neutralize the 
conflict. 


(c) For any waivers, the justification 
and approval documents must be placed 
in the NRC Public Document Room. 


2009.570-10 Remedies. 


_ In addition to other remedies 
permitted by law or contract for a 
breach of the restrictions in this subpart 
or for any intentional misrepresentation 
or intentional nondisclosure of any 
relevant interest required to be provided 
for this section, the NRC may debar the 
contractor from subsequent NRC 
contracts. 


PART 2011—DESCRIBING AGENCY 
NEEDS 


Authority: 42 U.S.C. 2201; 42 U.S.C. 5841; 
and 41 U.S.C. 418(b). 


Subpart 2011.4—Delivery or 
Performance Schedules—Contract 
Clauses 


2011.104—-70 NRC Clauses. 


(a) The contracting officer shall insert 
the clause at 2052.211—70 Preparation of 
Technical Reports, when deliverables 
include a technical report. 

(b) The contracting officer shall insert 
the clause at 2052.211—71 Technical 
Progress Report, in all solicitations and 
contracts except— 

(1) Firm fixed price; or 

(2) Indefinite-delivery contracts to be 
awarded on a time-and-materials or 
labor-hour basis, or which provide for 
issuance of delivery orders for specific 
products/services (line items). 

(c) The contracting officer shall insert 
the clause at 2052.211—72 Financial 
Status Report, in applicable cost 
reimbursement solicitations and 
contracts when detailed assessment of 
costs is warranted and a Contractor 
Spending Plan is required; use the 
clause at 2052.2211—72 Financial Status 
Report—Alternate 1 when no Contractor 
Spending Plan is required. 

(d) The contracting officer may alter 
clauses 2052.211-—70, 2052.211—71, and 
2052.211—72 Alternate 1 prior to 
issuance of the solicitation or during 
competition by solicitation amendment. 
Reporting requirements should be set at 
a meaningful and productive frequency. 
Insignificant changes may also be made 
by the contracting officer on a case-by- 
case basis during negotiations, without 
solicitation amendment. 


SUBCHAPTER C—CONTRACTING 
METHODS AND CONTRACT TYPES 


PART 2013—SIMPLIFIED ACQUISITION 
PROCEDURES [RESERVED] 


Authority: 42 U.S.C. 2201; 42 U.S.C. 5841; 
and 41 U.S.C. 418(b). 


PART 2014—SEALED BIDDING 
Subpart 2014.2—Solicitation of Bids 


Sec. 
2014.201 Preparation of invitation for bids. 
2014.201-670 Solicitation provisions. 


Subpart 2014.4—Opening of Bids and 

Award of Contract 

2014.407 Mistakes in bids. 

2014.407—-3 Other mistakes disclosed before 
award. 


Authority: 42 U.S.C. 2201; 42 U.S.C. 5841; 
and 41 U.S.C. 418(b). 


Subpart 2014.2—Solicitation of Bids 
2014.201 Preparation of:invitation for bids. 


2014.201-670 Solicitation provisions. - 


(a) The contracting officer may insert 
the provision at 2052.214~70, Prebid 
Conference, in Invitations for Bids (IFB) 
where there will be a prebid conference. 
This provision may be altered by the 
contracting officer to fit the 
circumstances of the procurement. 

(b) The contracting officer may insert 
in IFBs the provision at 2052.214—71, 
Bidder Qualifications and Past 
Experience on an optional basis to fit 
the circumstances of the requirement; 

(c) The contracting officer shall insert 
the provision at 2052.214—72 Bid 
Evaluation in all IFBs. Paragraph (f) of 
this provision is optional. 

(d) The contracting officer shall insert 
the provision of 2052.214—73 Timely 
Receipt of Bids in all IFBs. 

(e) The contracting officer shall insert 
the provision at 2052.214—74 
Disposition of Bids in all IFBs. 


Subpart 2014.4—Opening of Bids and 
Award of Contract 


2014.407 Mistakes in bids. 


2014.407-3 Other mistakes disclosed 
before award. 


The Director, Division of Contracts 
and Property Management, is delegated 
the authority to make the 
determinations concerning mistakes in 
bids, including those with obvious 
clerical errors, discovered prior to 
award. These determinations will be 
concurred in by legal counsel prior to 
notification of the bidder. 


2014.407-4 Mistakes after award. 


The cognizant contracting officer is 
delegated the authority to make 
determinations concerning mistakes 
disclosed after award in accordance 
with FAR 14.407—4. These 
determinations will be concurred in by 
legal counsel prior to notification of the 
contractor. 
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PART 2015—CONTRACTING BY 
NEGOTIATION 


Subpart 2015.2—Solicitation and Receipt of 

Proposals and Information 

Sec. 

2015.209-70 Solicitation provisions and 
contract clause 


Subpart 2015.3—Source Selection 
2015.300 Scope of part. 

2015.303 Responsibilities. 
2015.304 Evaluation factors. 
2015.305 Proposal evaluation. 


Subpart 2015.6—Unsolicited Proposals 
2015.606 Agency procedures. 
2015.606-—1 Receipt and initial review. 


Authority: 42 U.S.C. 2201; 42 U.S.C. 5841; 
and 41 U.S.C. 418(b). 


Supart 2015.2—Solicitation and 
Receipt of Proposals and Information 


2015.209-70 Solicitation provisions and 
contract clauses. 

(a) The contracting officer shall insert 
in solicitations and contracts the 
following clauses as applicable to the 
requirement: 

1) Section 2052.215—70, Key 
Personnel in applicable solicitations 
and contracts; 

(2)(i) Section 2052.215-71, Project 
Officer Authority in applicable 
solicitations and contracts for cost- 
reimbursement, cost-plus-fixed-fee, 
cost-plus-award-fee, cost sharing, labor- 
hour or time-and-materials, including 
task order contracts. This clause and the 
following Alternate clauses are intended 
for experienced, trained project officers, 
and may be altered to delete duties 
where appropriate: 

(ii) Section 2052.215—71 Alternate 1. 
For solicitations for issuance of delivery 
orders for specific products/services; 

(iii) Section 2052.215—71 Alternate 2. 
For solicitations for firm fixed price 
contracts, with paragraph (b)(1) of 
Alternate 1 deleted and the remainder of 
the clause renumbered. 

(3) The contracting officer shall insert 
the provision at 2052.215—72, Timely 
Receipt of Proposals in all solicitations; 

(4) The contracting officer shall insert 
the provision at 2052.215-73, Award 
Notification and Commitment of Public 
Funds in all solicitations; and 

(5) The contracting officer shall insert 
the provision at 2052.215-74, 
Disposition of Proposals in all 
solicitations. 

(b) The contracting officer may insert 
in all solicitations the following 
provisions as applicable. These 
provisions may be altered to fit the 
circumstances of the requirement. These 
provisions shall be tailored to assure 
that all sections of the instructions for 
the Technical and Management 


Proposal, or Oral Presentation and 
Supporting Documentation, reflect a 
one-to-one relationship to the 
evaluation criteria: 


(1) Section 2052.215—75, Proposal 
Presentation and Format for negotiated 
procurements for cost type contracts; 


(2) Section 2052.215—75 Alternate 1 
may be used for all solicitations for 
negotiated task order contracts; 


(3) Section 2015.215—75 Alternate 2 
may be used for all solicitations for 
negotiated fixed price, labor hour, or 
time and materials contracts: 


(c) The contracting officer shall insert 
the provision at 2052.215—76, 
PreProposal Conference, in solicitations 
which include a PreProposal 
conference. This provision may be 
altered to fit the circumstances of the 
requirement. 


(d) The contracting officer shall insert 
the following clauses in solicitations 
and contracts as applicable: 


(1) Section 2052.215-77, Travel 
Approvals and Reimbursement, shall be 
inserted in cost reimbursement 
solicitations and contracts which 
require travel but do not set a specific 
ceiling amount on that travel. Note that 
requests for foreign travel must be 
submitted to the NRC 30 days in 
advance of the travel date. 


(2) Section 2052.215-78, Travel 
Approvals and Reimbursement— 
Alternate 1, shall be inserted in cost 
reimbursement solicitations and 
contracts which include a ceiling 
amount on travel. Note that requests for 
foreign travel must be submitted to the 
NRC 30 days in advance of the travel. 

(e) The contracting officer shall 
include the following provisions in all 
solicitations for competitive 
procurements to describe the 
relationship of technical considerations 
to cost considerations. The contracting 
officer may make appropriate changes to 
these provisions to accurately reflect 
other evaluation procedures, such as 
evaluation of proposals against 
mandatory criteria and bench marking 
criteria for Information Technology (IT) 
procurements: 

(1) Section 2052.215-79 Contract 
Award and Evaluation of Proposals, 
shall be included in all solicitations 
where technical merit is more important 
than cost, 

(2) Section 2052.215—79 Alternate 1 
shall be included when proposals are to 
be evaluated on a lowest price, 
technically acceptable basis. 

(3) Section 2052.215—79 Alternate 2 
shall be included where cost and 
technical merit are of equal significance. 


Subpart 2015.3—Source Selection 
Processes and Techniques 


2015.300 Scope of subpart. 

This subpart applies to all contracts 
awarded on a competitive basis in 
accordance with FAR Part 15. This 
subpart does not apply to contracts 
awarded on a non-competitive basis to 
the Small Business Administration 
under Section 8{a) of the Smail Business 
Act. 


2015.303 Responsibilities. 

(a) The source selection authority is 
the contracting officer. The contracting 
officer, acting as the source selection 
authority, shall select an offer for award 
based upon review of the Source 
Evaluation Panel’s recommendaticn as 
contained in the reports described in 
paragraph (c) of this section. 

(b) Any cancellation of solicitations 
and subsequent rejection of all 
proposals must be approved by the 
Head of the Contracting Activity. 

(c) For all proposed contracts with 
total estimated values in excess of the 
simplified acquisition threshold and 
expected to result from competitive 
technical and price/cost negotiations, 
the cooperative review efforts of 
technical, contracting, and other 
administrative personnel are formalized 
through establishment of a Source 
Evaluation Panel. A single technical 
member may be appointed to the Source 
Evaluation Panel to evaluate proposals 
with the contracting officer’s approval. 
In such instances, the Designating 
Official may appoint technical advisors 
(non-voting members) to assist the 
single technical member. Except in 
unusual cases, the Source Evaluation 
Panel should not exceed five members 
including the Chairperson. The Source 
Evaluation Panel’s proposal evaluation 
report(s) may include a Competitive 
Range Report and a Final Evaluation 
Report (to be used when award will be 
made after conducting discussions), or a 
Recommendation for Award Report (to 
be used when award will be made 
without discussions). 

(d) The Designating Official (Office 
Director or designee) is responsible for 
appointing a Source Evaluation Panel to 


_ evaluate competitive technical 


proposals in accordance with the 
solicijation technical criteria. The 
Designating Official is also responsible 
for conducting an independent review 
and evaluation of the Source Evaluation 
Panel’s proposal evaluation report(s) to 
the contracting officer. 


2015.304 Evaluation factors 


The evaluation factors included in the 
solicitation serve as the standard against 
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which all proposals are evaluated and 
are the basis for the development of 
proposal preparation instructions, in 
accordance with FAR 15.304(b). 
Indication in the solicitation of the 
relative importance of evaluation factors 
and subfactors may be accomplished by 
the assignment of a numerical weight to 
each. For those solicitations which use 
numerical weights, those weights shall 
be stated in the solicitation. For those 
factors that will not be numerically 
weighted, only their relative importance 
will be stated in the solicitation. 
Examples of factors which may not be 
numerically weighted are conflict of 
interest, estimated cost, and ‘“‘go/no go” 
evaluation factors. 


2015.305 Proposal evaluation. 


The contracting officer may provide 
offerors’ cost proposals and supporting 
financial information to members of the 
Source Evaluation Panel at the same 
time technical proposals are distributed 
for evaluation. The Source Evaluation 
Panel shall use this information to 
perform an accurate integrated 
assessment of each offeror’s proposal 
based on all the facts presented to them. 


Subpart 2015.6—Unsolicited Proposals 


2015.606 Agency procedures. 


(a) The Division of Contracts and 
Property Management is the point of 
contact for the receipt, 
acknowledgment, and handling of 
unsolicited proposals. 

(b) To ensure that the unsolicitated 
proposal is logged into the unsolicited 
proposal tracking system, it must be 
submitted in an original and two copies, 
and requests for additional information 
regarding their preparation, must be 
submitted to: U.S. Nuclear Regulatory 
Commission, Division of Contracts and 
Property Management, Mail Stop T—-7-I- 
2, Washington, DC 20555. 


2015.606-1 Receipt and initial review. 


(a) The Division of Contracts and 
Property Management shall 
acknowledge receipt of an unsolicited 
proposal, complete a preliminary 
review, assign a docket number, and 
send copies of the unsolicited proposal 
to the appropriate program office 
Director(s) or designee for evaluation. 

(b) The Division of Contracts and 
Property Management shall be 
responsible for controlling reproduction 
and distribution of proposal material by 
notifying evaluators of their 
responsibilities and tracking the number 
of proposals received and forwarded to 
evaluators. 


(c).An acknowledgment letter will be 
sent to the proposer by The Division of 
Contracts and Property Management, 
providing an estimated date for a 
funding decision or identifying the 
reasons for non-acceptance of the 
proposal for review in accordance with 
FAR 15.606-1(b) and FAR 15.606—1(c). 


PART 2016—TYPES OF CONTRACTS 


Subpart 2016.3—Cost Reimbursement 
Contracts 
Sec. 


2016.307-70 Contract provisions and 
clauses. 


Subpart 2016.5—indefinite-Delivery 
Contracts 


2016.506-70 Contract provisions and 
clauses. 
Authority: 42 U.S.C. 2201; 42 U.S.C. 5841; 
and 41 U.S.C. 418(b). 


Subpart 2016.3—Cost Reimbursement 
Contracts 


2016.307-70 Contract provisions and 
clauses. 

(a) The contracting officer shall insert 
the provision at 2052.216—70, Level of 
Effort, in solicitations for negotiated 
procurements containing labor costs 
other than maintenance services, to be 
awarded on a cost reimbursement, cost 
sharing, cost-plus-award fee, cost-plus- 
fixed fee, time and materials, or labor 
hour basis. 

(b) The contracting officer may insert 
the following provisions and clauses in 
cost reimbursement contracts as 
applicable: 

(1) Section 2052.216—71, Indirect Cost 
Rates (where provisional rates without 
ceilings apply). 

(2) Section 2052.216—71, Indirect Cost 
Rates—Alternate 1(where _ 
predetermined rates apply). 

(3) Section 2052.216—71, Indirect Cost 
Rates (Ceiling)—Alternate 2 (where 
provisional rates with ceilings apply). 

(c) The contracting officer may make 
appropriate changes to these clauses to 
reflect different arrangements. 


Subpart 2016.5—Iindefinite-Delivery 
Contracts 


2016.506-70 Contract provisions and 
clauses. 

The contracting officer shall insert the 
following clauses in all solicitations and 
contracts that contain task order 
procedures. These clauses may be 
altered by the contracting officer to fit 
the circumstances of the requirement. 

(a) Section 2052.216—72, Task Order 
Procedures; 

(b) Section 2052.216-73, Accelerated 
Task Order Procedures. 


PART 2017—SPECIAL CONTRACTING 
METHODS 


Authority: 42 U.S.C. 2201; 42 U.S.C. 5841; 
and 41 U.S.C. 481(b). 


Subpart 2017.2—Options 
2017.204 Contracts. 


(a) The contracting officer may 
approve non-competitive extensions, 
within the limits of his/her delegation, 
to five-year contracts up to a total of an 
additional 6 months for the purpose of 
completing the competitive process for 
a follow-on contract, provided that the 
request for procurement action for a 
follow-on or replacement contract was 
received in the Division of Contracts 
and Property Management not less than 
6 months before the end of the fifth 
year. 


(b) Other extensions beyond five years 
must be approved by the Competition 
Advocate. 


SUBCHAPTER D—SOCIOECONOMIC 
PROGRAMS 


PART 2019—SMALL BUSINESS 
PROGRAMS 


Subpart 2019.7—Subcontracting with small 
business, small disadvantaged business, 
and women-owned small business 
concerns 

Sec. 

2019.705 Responsibilities of the contracting 
officer under the subcontracting 
assistance program. 

2019.705-4 Reviewing the subcontracting 
plan. 

Authority: 42 U.S.C. 2201; 42 U.S.C. 5841; 

and 41 U.S.C. 418(b). 


Subpart 2019.7—Subcontracting With 
Small Business, Small Disadvantaged 
Business, and Women-Owned Small 
Business Concerns 


2019-705 Responsibilities of the 
contracting officer under the 
subcontracting assistance program. 


2019.705-4 Reviewing the subcontracting 
plan. 


(a) The contracting officer may accept _ 
the terms of an overall or “‘master’”’ 
company subcontracting plan 
incorporated by reference into a specific 
subcontracting plan submitted by the 
apparent successful offeror/bid for a 
specific contract, only upon ensuring 
that the required information, goals and 
assurances are included in accordance 
with FAR 19.704. 
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PART 2022—APPLICATION OF LABOR 
LAWS TO GOVERNMENT 
ACQUISITIONS 


Subpart 2022.1—Basic Labor Policies. 
Sec. 

2022.101-1 General 

2022.103-4 Approvals. 


Subpart 2022.9—Nondiscrimination 
Because of Age 
2022.901—70 Contract provisions. 


Authority: 42 U.S.C. 2201; 42 U.S.C. 5841; 
and 41 U.S.C. 4186 (b). 


Subpart 2022.1—Basic Labor Policies 
2022.101--1 General. 


The Head of the Contracting Activity 
shall designate programs or 
requirements for which it is necessary 
that contractors be required to notify the 
Government of actual or potential labor 
disputes that are delaying or threaten to 
delay the timely contract performance. 
Contractor notification shall be made in 
accordance with FAR 52.222-1, ‘“‘Notice 
to the Government of Labor Disputes.” 


2022.103-4 Approvals. 


The agency approving official for 
contractor overtime shall be the 
contracting officer. 


Subpart 2022.9—Nondiscrimination 
Because of Age 


2022.901-70 Contract provisions. 


The contracting officer shall insert the 
provision found at 2052.222—70, 
Nondiscrimination Because of Age, in 
all solicitations. 


PART 2024—PROTECTION OF 
PRIVACY AND FREEDOM OF 
INFORMATION 


Subpart 2024.1—Protection of Individual 
Privacy 

Sec. 

2024.103 Procedures. 


Subpart 2024.2—Freedom of Information 
Act 
2024.202 Policy. 


Authority: 42 U.S.C. 2201; 42 U.S.C. 5841; 
and 41 U.S.C. 418(b). 


Subpart 2024.1—Protection of 
individual Privacy 


2024.103 Procedures. 


» The provisions at 10 CFR Part 9, 
Subpart B, Privacy Act Regulations, are 
applicable to the maintenance or 
disclosure of information for a system of 
records on individuals. 


Subpart 2024.2—Freedom of 
information Act 


2024.202 Policy. 


The provisions at 10 CFR Part 9, 
Subpart A, Freedom of Information Act 
Regulations, are applicable to the 
availability of NRC records to the 
public. 


SUBCHAPTER E—GENERAL 
CONTRACTING REQUIREMENTS 


PART 2027—PATENTS, DATA, AND 
COPYRIGHTS 


Subpart 2027.3—Patent Rights Under 
Government Contracts 


Sec. 
2027.305-3 Follow-up by Government. 
2027.305—70 Solicitation provisions and 
contract clauses. 
Authority: 42 U.S.C. 2201; 42 U.S.C. 5841; 
and 41 U.S.C. 418(b). 


Subpart 2027.3—Patent Rights Under 
Government Contracts 


2027.305-3 Follow-up by Government. 


(a) The contracting officer shall, as a 
part of the closeout of a contract, require 
each contractor to report in writing any 
patents, copyrights, or royalties attained 
using any portion of the contract funds. 

(b) If no activity is to be reported, the 
contractor shall provide the following 
written determination before final 
payment and closeout of the contract: 

(1) No inventions or discoveries were 
made, 

(2) No copyrights were secured, 
produced, or composed, 

(3) No notices or claims of patent or 
copyright infringement have been 
received by the contractor or its 
subcontractors, and 

(4) No royalty payments were directly 
involved in the contract or reflected in 
the contract price to the Government, 
nor were any royalties or other 
payments paid or owed directly to 
others. 

(c) The contracting officer may waive 
any of the requirements in paragraphs 
(b)(1) through (b)(4) of this section, after 
documenting the file to indicaté the— 

(1) Impracticality of obtaining the 
document(s); and 

(2) Steps taken to attempt to obtain 
them. 

(d) The contracting officer shall notify 
agency legal counsel responsible for 
patents whenever a contracior reports 
any patent, copyright, or royalty 
activity, and shall document the official 
file with the resolution to protect the 
Government's rights prior to making any 
final payment and closing out the 
contract. 


2027.305-70 Solicitation provisions and 
contract clauses. 

The contracting officer shall insert the 
clause at 2052.227—70, Drawings, 
Designs, Specifications, and Data, in all 
solicitations and contracts in which 
drawings, designs, specifications, or 
other data will be developed and the 
NRC must retain full rights to them 
(except for the contractor’s right to 
retain a copy for its own use). When any 
of the clauses prescribed at FAR 27.409, 
Solicitation Provisions and Contract 
Clauses, are included in the solicitation/ 
contract, this clause will not be used. . 


PART 2030—COST ACCOUNTING 
STANDARDS 


Authority: 42 U.S.C. 2201; 42 U.S.C. 5841; 
and 41 U.S.C. 418(b). 


Subpart 2030.2—CAS Program 
Requirements 


2030.201-5 Waiver. 

Requests to waive Cost Accounting 
Standards (CAS) requirements must be 
submitted to the Chairman, CAS Board 
by the Competition Advocate. The 
requests for waiver must be forwarded 
through the Head of the Contracting 
Activity with supporting documentation 
and rationale in accordance with FAR 
30.201-5. 


PART 2031—CONTRACT COST 
PRINCIPLES AND PROCEDURES 


Authority: 42 U.S.C. 2201; 42 U.S.C. 5841; 
and 41 U.S.C. 418(b). 


Subpart 2031.1—Applicability 


2031.109-70 Contract clauses. 

The contracting officer shall insert the 
clause at 2052.231—70, Precontract 
Costs, in all cost type contracts when 
costs in connection with work under the 
contract will be incurred by the 
contractor before the effective date of 
the contract. Approval for use of this 
clause must be obtained at one level 
above the contracting officer. 


PART 2032—CONTRACT FINANCING 


Authority: 42 U.S.C. 2201; 42 U.S.C. 5841; 
and 41 U.S.C. 418(b). 


Subpart 2032.4—Advance Payments 
for Non-Commercial Items 


2032.402 General. 

(a) The contracting officer shall have 
the responsibility and authority for 
makiag findings and determinations and 
for approval of contract terms 
concerning advance payments. 

(b) Before authorizing any advance 
payment agreements, except for 
subscriptions to publications, the 
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contracting officer shall coordinate with 
the Office of the Chief Financial Officer, 
Division of Accounting and Finance, to 
ensure completeness of contractor 
submitted documentation. 


PART 2033—PROTESTS, DISPUTES, 
AND APPEALS 


Subpart 2033.1—Protests 


Sec. 
2033.103 Protests to the agency. 


Subpart 2033.2—Disputes and Appeals 

Sec. 

2033.204 Policy. 

2033.211 Contract Claims—Contracting 
officer’s decision. 

2033.215 Contract clause. 


Authority: 42 U.S.C. 2201; 42 U.S.C. 5841; 
and 41 U.S.C. 418(b). 


Subpart 2033.1—Protests 


2033.103 Protests to the agency. 


Protests to the agency shall first be 
considered by the contracting officer. In 
accordance with FAR 33.103(d)(4), the 
protestor may appeal the contracting 
officer’s decision by delivering or 
providing a written request to the 
agency Director, Division of Contracts or 
Property Management, or designee, to 
conduct an independent review of the 
Contracting Officer’s decision. 


Subpart 2033.2—Disputes and Appeals 


2033.204 Policy. 


Final decisions of the NRC 
contracting officer on contract disputes 
and appeals issued pursuant to the 
Contracts Disputes Act will be heard by 
the Department of Energy Board of 
Contract Appeals (EBCA) pursuant to an 
interagency agreement between the NRC 
and the Department of Energy. The 
EBCA rules appear in 10 CFR part 1023. 


2033.211 Contract Claims—Contracting 
officer's decision. 

The contracting officer shall alter the 
paragraph at FAR 33.211(a)(4)(v) to 
. identify the Energy Board of Contract 
Appeals and include its address: U.S. 
Department of Energy, Board of Contract 
Appeals, HG-50, Building 950, 1000 
Independence Ave., SW, Washington, 
DC 20585, when preparing a written 
decision. 


2033.215 Contract clause. 


The contracting officer shall use the 
clause at FAR 52.233-1, Disputes, with 
its Alternate I, where continued 
performance is vital] to National 
Security, the public health and safety, 
critical and major agency programs, or 
other essential supplies or services 


whose timely reprocurement from other 
sources would be impractical. 


SUBCHAPTER F—SPECIAL CATEGORIES 
OF CONTRACTING 


PART 2035—RESEARCH AND 
DEVELOPMENT CONTRACTING 


Sec. 

2035.70 Contract clauses. 

2035.71 Broad agency announcements. 
Authority: 42 U.S.C. 2201; 42 U.S.C. 5841; 

and 41 U.S.C. 418(b). 


2035.70 Contract clauses. 


(a) The contracting officer shall insert 
the following clause in all solicitations 
and contracts for research and 
development by private contractors and 
universities and for other technical 
services, as appropriate: 


(1) Section 2052.235-70, Publication 
of Research Results; 


(2) Section 2052.235-72 Safety, 
Health and Fire Protection. 


2035.71 Broad agency announcements. 


(a) Criteria for selecting contractors 
may include such factors as: 


(1) Unique and innovative methods, 
approaches, or concepts demonstrated 
by the proposal. 

(2) Overall scientific, technical, or 
economic merits of the proposal. 


(3) The offeror’s capabilities, related 
experience, facilities, techniques, or 
unique combinations of these which are 
integral factors for achieving the 
proposal objectives. 


(4) The qualifications, capabilities, 
and experience of the proposed 
principal investigator, team leader, or 
key personnel who are critical in 
achieving the proposal objectives. 


(5) Potential contribution of the effort 
to NRC’s mission. 


(6) Overall standing among similar 
proposals available for evaluation and/ 
or evaluation against the known state-of- 
the-art technology. 


(b) Once a proposal is received, 
communication between the agency’s 
scientific or engineering personnel and 
the principal investigator is permitted 
for clarification purposes only and must 
be coordinated through the Division of 
Contracts and Property Management. 


(c) After evaluation of the proposals, 
the Designating Official shall submit a 
comprehensive evaluation report to the 
contracting officer which recommends 
the source(s) for contract award. The 
report must reflect the basis for the 
selection or nonselection of each 
proposal received. 


SUBCHAPTER G—CONTRACT 
MANAGEMENT 


PART 2042—CONTRACT 
ADMINISTRATION 


Subpart 2042.570—Differing 
Professional Views (DPV) 


Sec. 

2042.570—1 Policy. 

2042.570—2 Solicitation and contract 
clauses. 


Subpart 2042.8—Disallowance of Costs 
Sec. 
2042.803 Disallowing costs after 
incurrence. 
Authority: 42 U.S.C. 2201; 42 U.S.C. 5841; 
and 418(b). 


Subpart 2042.570—Differing 
Professional Views 


2042.570—-1 Policy. 


The Nuclear Regulatory Commission’s 
(NRC) policy is to support the 
contractor’s expression of professional 
health and safety-related concerns 
associated with the contractor’s work for 
NRC that may differ from a prevailing 
NRC staff view, disagree with an NRC 
decision or policy position, or take issue 
with proposed or established agency 
practices. An occasion may arise when 
an NRC contractor, contractor’s 
personnel, or subcontractor personnel 
believes that a conscientious expression 
of a competent judgment is required to 
document such concerns on matters 
directly associated with its performance 
of the contract. The procedure described 
in 2052.242~—71, Procedures for 
Resolving NRC Contractor Differing 
Professional Views, provide for the 
expression and resolution of DPVs of 
health and safety-related concerns 
associated with the mission of the 
agency by NRC contractors, contractor 
personnel or subcontractor personnel on 
matters directly associated with its 
performance of the contract. The 
contractor shall provide a copy of the 
NRC DPV procedure to all of its 
employees performing under this 
contract and to all subcontractors who 
shall, in turn, provide a copy of the 
procedure to its employees. Note: The 
prime contractor or subcontractor shall 
submit all DPV’s received but need not 
endorse them. 


2042.570-2 Solicitation provisions and 
contract clauses. 


(a) The contracting officer shall insert 
the clause at 2052.242~70, Resolving 
NRC Contractor Differing Professional 
Views, in the body of cost 
reimbursement solicitations and 
contracts for professional services, as 
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appropriate. This clause may not be 
altered by the contracting officer. 

(b) The contracting officer shall 
include the clause at 2052.242-71, 
Procedures for Resolving NRC 
Contractor Differing Professional Views, 
as an attachment to cost reimbursement 
solicitations and contracts for 
professional services, as appropriate. 
This clause may not be altered by the 
contracting officer. 


Subpart 2042.8—Disallowance of 
Costs 


2042.803 Disallowing costs after 
incurrence. 

(a) Vouchers and invoices submitted 
to NRC must be submitted to the 
contracting officer or designee for 
review and approval for payment. If the 
examination of a voucher or invoice 
raises a question regarding the 
allowability of a cost submitted, the 
contracting officer or designee shall: 

(1) Hold informal discussions with 
the contractor as appropriate. 

(2) If the discussions do not resolve 
the matter, the contracting officer shall 
issue a notice advising the contractor of 
costs disallowed. The notice must 
advise the contractor that it may: 

(i) If in disagreement with the 
disallowance, submit a written claim to 
the contracting officer for payment of 
the disallowed cost and explain why the 
cost should be reimbursed; or 

(ii) If the disagreement(s) cannot be 
settled, file a claim under the disputes 
clause which will be processed in 
accordance with disputes procedures 
found at FAR Subpart 33.2; and 

(3) Process the voucher or invoice for 
payment and advise the NRC Division of 
Accounting and Finance to deduct the 
disallowed costs when scheduling the 
voucher for payment. 

(b) When audit reports or other 
notifications question costs or consider 
them unallowable, the contracting 
officer shall resolve all cost issues 
through discussions with the contractor 
and/or auditor, whenever possible, 
within six months of receipt of the audit 
report. 

(1) One of the following courses of 
action must be pursued: 

(i) Accept and implement audit 
recommendations as submitted; 

(ii) Accept the principle of the audit 
recommendation but adjust the amount 
of the questioned costs; 

(iii) Reject audit findings and 
recommendations. 

(2) When implementing the chosen 
course of action, the contracting officer 
shall: 

(i) Hold discussions with the auditor 
and contractor, as appropriate; 


(ii) If the contracting officer agrees 
with the auditor concerning the 
questioned costs, attempt to negotiate a 
mutual settlement of questioned costs; 

(iii) Issue a final decision, including 
any disallowance of questioned costs; 
inform the contractor of his/her right to 
appeal the decision under the disputes 
procedures found at FAR Subpart 33.2; 
and provide a copy of the final decision 
to the Office of the Inspector General; 
and 

(iv) Initiate immediate recoupment 
actions for all disallowed costs owed the 
Government by one or more of the 
following methods: 

(A) Request that the contractor 
provide a credit adjustment (offset) and 
an adequate description/explanation of 
the adjustment against amounts billed 
the Government on the next or other 
future invoice(s) submitted under the 
contract for which the disallowed costs 


app 

B) Deduct the disallowed costs from 
the next invoice submitted under the 
contract; 

(C) Deduct the disallowed costs on a 
schedule determined by the contracting 
officer after discussion with the 
contractor (if the contracting officer 
determines that an immediate and 
complete deduction is inappropriate); 
and 

(D) Advise the contractor that a 
refund is immediately payable to the 
Government (in situations where there 
are insufficient payments owed by the 
Government to effect recovery from the 
contract). 


Part 2045—GOVERNMENT PROPERTY 


Subpart 2045.3—Providing Government 

Property to Contractors 

Sec. 

2045.370 Providing government property 
(in general). 

2045.371 Property accountability 
procedures. 

Authority: 42 U.S.C. 2201; 42 U.S.C. 5841; 
and 41 U.S.C. 418(b). 


Subpart 2045.3—Providing 
Government Property to Contractors 


2045.370 Providing Government property 
(in general). 

(a) Unless otherwise provided for in 
FAR 45.302—1(d), applicable to 
Government facilities with a unit cost of 
less than $10,000, a contractor may be 
provided Government property or 
allowed to purchase the property at 
Government expense upon 
determination made by the contracting 
officer with the advice of the agency 
property official that: 

(1) No practicable or economical 
alternative exists; e.g., acquisition from 


other sources, utilization of 
subcontractors, rental of property, or 
modification of program project 
requirements; 

(2) Furnishing Government property 
is likely to result in substantially lower 
costs to the Government for the items 
produced or services rendered when all 
costs*involved (e.g., transportation, 
installation, modification, maintenance, 
etc.) are compared with the costs to the 
Government of the contractor’s use of 
privately-owned property; and 

(3) The Government receives adequate 
consideration for providing the 
property. 


2045.371 Property accountability 
procodures. 


(a) The threshold for detailed 
reporting of capitalized equipment by 
contractors is $50,000. 

(b) The contractor shall send a copy 
of each Financial Status Report (NRCAR 
2052.211-72, and 2052.211-72 
Alternate 1) to the Chief, Property and 
Acquisition Oversight Branch, Division 
of Contracts and Property Management, 
which references the acquisition of, or 
change in status of, contractor-held 
property purchased with government 
funds valued at the time of purchase at 
$50,000 or more. 


SUBCHAPTER H—CLAUSES AND FORMS 


PART 2052—-SOLICITATION 
PROVISIONS AND CONTRACT 
CLAUSES 


Subpart 2052.2—Text of Provisions and 
Clauses 


Sec. 

2052.200 Authority. 

2052.204—70 Security. 

2052.204-71 Site access badge 
requirements. 

2052.209-70 Current/former agency 
employee involvement. 

2052,209—-71 Contractor organizational 
conflicts of interest (representation). 

2052.209-72 Contractor organizational 
conflicts of interest. 

2052.211-70 Preparation of technical 
reports. 

2052.211-71 

2052.211-72 


Technical progress report. 
Financial status report. 
2052.214-70 Prebid conference. 
2052.214-71 Bidder qualifications and past 
experience. 
2052.214-72 Bid evaluation. 
2052.214-73 Timely receipt of bids. 
2052.214-74 Disposition of bids. 
2052.215-70 Key personnel. 
2052.215-71 Project officer authority. 
2052.215-72 Timely receipt of proposals. 
2052.215-73 Award notification and 
commitment of public funds. 
2052.215—74 Disposition of proposals. 
2052.215-75 Proposal presentation and 
format. 
2052.215-76 Preproposal conference. 
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2052.215-77 Travel approvals and 
reimbursement. 

2052.215-78 Travel approvals and 
reimbursement—Alternate 1. 

2052.215-79 Contract award and evaluation 
of proposals. 

2052.216—70 Level of effort. 

2052.216—71 Indirect cost rates. 

2052.216-72 Task order procedures. 

2052.216—73 Accelerated task order 
procedures. 

2052.222—70 Nondiscrimination because of 


age. 

2052.227-70 Drawings, designs, 
specifications, and other data. 

2052.231-70 Precontract costs. 

2052.235-70 Publication of research results. 

2052.235-71 Safety, health, and fire 
protection. 

2052.242-70 Resolving NRC differing 
professional views. 

2052.242-71 Procedures for resolving NRC 
differing professional views. 

Authority: 42 U.S.C. 2201; 42 U.S.C. 5841; 
and 41 U.S.C. 418(b). 


’ Subpart 2052.2—Text of Provisions 
and Clauses 


2052.200 Authority. 


2052.204-70 Security. 


As prescribed at 2004.404(a), the 
contracting officer shall insert the 
following clause in solicitations and 
contracts during which the contractor 
may have access to, or contact with 
classified information, including 
National Security information, restricted 
data, formerly restricted data, and other 
classified data: 


Security (Date) 


(a) Security/Classification Requirements 
Form. The attached NRC Form 187 (See List 
of Attachments) furnishes the basis for 
providing security and classification 
requirements to prime contractors, 
subcontractors, or others (e.g., bidders) who 
have or may have an NRC contractual 
relationship that requires access to classified 
information or matter, access on a continuing 
basis (in excess of 90 or more days) to NRC 
Headquarters controlled buildings, or 
otherwise requires NRC photo identification 
or card-key badges. 

(b) It is the contractor’s duty to safeguard 
National Security Information, Restricted 
Data, and Formerly Restricted Data. The 
contractor shall, in accordance with the 
Commission’s security regulations and 
requirements, be responsible for safeguarding 
National Security Information, Restricted 
Data, and Formerly Restricted Data, and for 
protecting against sabotage, espionage, loss, 
and theft, the classified documents and 
material in the contractor’s possession in 
connection with the performance of work 
under this contract. Except as otherwise 
expressly provided in this contract, the 
contractor shall, upon completion or 
termination of this contract, transmit to the 
Commission any classified matter in the 
possession of the contractor or any person 
under the contractor’s control in connection 


with performance of this contract. If retention 
by the contractor of any classified matter is 
required after the completion or termination 
of the contract and the retention is approved 
by the contracting officer, the contractor shall 
complete a certificate of possession to be 
furnished to the Commission specifying the 
classified matter to be retained. The 
certification must identify the items and 
types or categories of matter retained, the 
conditions governing the retention of the 
matter and their period of retention, if 
known. If the retention is approved by the 
contracting officer, the security provisions of 
the contract continue to be applicable to the 
matter retained. 

(c) In connection with the performance of 
the work under this contract, the contractor 
may be furnished, or may develop or acquire, 
proprietary data (trade secrets) or 
confidential or privileged technical, business, 
or financial information, including 
Commission plans, policies, reports, 
financial plans, internal data protected by the 
Privacy Act of 1974 (Pub. L. 93-579), or other 
information which has not been released to 
the public or has been determined by the 
Commission to be otherwise exempt from 
disclosure to the public. The contractor 
agrees to hold the information in confidence 
and not to directly or indirectly duplicate, 
disseminate, or disclose the information in 
whole or in part to any other person or 
organization except as may be necessary to 
perform the work under this contract. The 
contractor agrees to return the information to 
the Commission or otherwise dispose of it at 
the direction of the contracting officer. 
Failure to comply with this clause is grounds 
for termination of this contract. 

(d) Regulations. The contractor agrees to 
conform to all security regulations and 
requirements of the Commission which are 
subject to change as directed by the NRC 
Division of Facilities and Security and the 
Contracting Officer. These changes will be 
under the authority of the FAR Changes 
clause referenced in Section I of this 
document. 

(e) Definition of National Security 
Information. The term National Security 
Information, as used in this clause, means 
information that has been determined 
pursuant to Executive Order 12958 or any 
predecessor order to require protection 
against unauthorized disclosure and that is 
so designated. 

(f) Definition of Restricted Data. The term 
Restricted Data, as used in this clause, means 
all data concerning design, manufacture, or 
utilization of atomic weapons; the 
production of special nuclear material; or the 
use of special nuclear material in the 
production of energy, but does not include 
data declassified or removed from the 
Restricted Data category pursuant to Section 
142 of the Atomic Energy Act of 1954, as 
amended. 

(g) Definition of Formerly Restricted Data. 
The term Formerly Restricted Data, as used 
in this clause, means all data removed from 
the Restricted Data category under Section 
142-d of the Atomic Energy Act of 1954, as 
amended. 

(h) Security clearance personnel. The 
contractor may not permit any individual to 


have access to Restricted Data, Formerly 
Restricted Data, or other classified 
information, except in accordance with the 
Atomic Energy Act of 1954, as amended, and 
the Commission’s regulations or 
requirements applicable to the particular 
type or category of classified information to 
which access is required. The contractor 
shall also execute a Standard Form 312, 
Classified Information Nondisclosure 
Agreement, when access to classified 
information is required. 

(i) Criminal liabilities. It is understood that 
disclosure of National Security Information, 
Restricted Data, and Formerly Restricted Data 
relating to the work or services ordered 
hereunder to any person not entitled to 
receive it, or failure to safeguard any 
Restricted Data, Formerly Restricted Data, or 
any other classified matter that may come to 
the contractor or any person under the 
contractor’s contro! in connection with work 
under this contract, may subject the 
contractor, its agents, employees, or 
subcontractors to criminal liability under the 
laws of the United States. (See the Atomic 
Energy Act of 1954, as amended, 42 U.S.C. 
2011 et seq.; 18 U.S.C. 793 and 794; and 
Executive Order 12958.) 

(j) Subcontracts and purchase orders. 
Except as otherwise authorized in writing by 
the contracting officer, the contractor shall 
insert provisions similar to the foregoing in 
all subcontracts and purchase orders under 
this contract. 

(k) In performing the contract work, the 
contractor shall classify all documents, 
material, and equipment originated or 

‘generated by the contractor in accordance 
with guidance issued by the Commission. 
Every subcontract and purchase order issued 
hereunder involving the origination or 
generation of classified documents, material, 
and equipment must provide that the 
subcontractor or supplier assign 
classification to all documents, material, and 
equipment in accordance with guidance 
furnished by the contractor. 


(End of Clause) 


2052.204-71 Site access badge 
requirements. 

As prescribed at 2004.404(b), the 
contracting shall insert the following 
clause in all solicitations and contracts 
under which the contractor will require 
access to Government facilities. The 
clause may be altered to reflect any 
special conditions to be applied to 
foreign nationals: 


Site Access Badge Requirements (Jan 1993) 


During the life of this contract, the rights 
of ingress and egress for contractor personnel 
must be made available as required. In this 
regard, all contractor personnel whose duties 
under this contract require their presence on- 
site shall be clearly identifiable by a 
distinctive badge furnished by the 


- Government. The Project Officer shall assist 


the contractor in obtaining the badges for the 
contractor personnel. It is the sole 
responsibility of the contractor to ensure that 
each employee has proper identification at 
all times. All prescribed identification must 
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be immediately delivered to the Security 
Office for cancellation or disposition upon 
the termination of employment of any 
contractor personnel. Contractor personnel 
must have this identification in their 
possession during on-site performance under 
this contract. It is the contractor’s duty to 
assure that contractor personnel enter only 
those work areas necessary for performance 
of contract work, and to assure the 
safeguarding of any Government records or 
data that contractor personnel may come into 
contact with. 


(End of Clause) 


2052.208-70 Current/former agency 
employee involvement. 

As prescribed at 2009.105-—70, the 
contracting officer shall insert the 
following provision in all solicitations: 


Current/Former Agency Employee 
Involvement (Date) 


(a) The following representation is required 
by the NRC Acquisition Regulation 
2009.105—70(b). It is not NRC policy to 
encourage offerors and contractors to propose 
current/former agency employees to perform 
work under NRC contracts and as set forth in 
the above cited provision, the use of such 
employees may, under certain conditions, 
adversely affect NRC’s consideration of non- 
competitive proposals and task orders. 

(b) There ( )are( ) are no current/former 
NRC employees (including special 
Government employees performing services 
as experts, advisors, consultants, or members 
of advisory committees) who have been or 
will be involved, directly or indirectly, in 
developing the offer, or in negotiating on 
behalf of the offeror, or in managing, 
administering, or performing any contract, 
consultant agreement, or subcontract 
resulting from this offer. For each individual 
so identified, the Technical and Management 
proposal must contain, as a separate 
attachment, the name of the individual, the 
individual’s title while employed by the 
NRC, the date individual left NRC, and brief 
description of the individual’s role under this 
proposal. 

(End of Provision) 


2052.209-71 Contractor organizational 
conflicts of interest (representation). 

As prescribed in 2009.570—4(b) and 
2009.570-8, the contracting officer must 
insert the following provision in 
applicable solicitations and in contracts 
resulting from unsolicited proposals. 
The contracting officer must also 
include the following in task orders and 
contract modifications for new work. 


Contractor Organizational Conflicts of 
Interest Representation (Date) 


I represent to the best of my knowledge 
and belief that: 

The award to of a contract or the 
modification of an existing contract does/ / 
does not/ / involve situations or 
relationships of the type set forth in 48 CFR 
2009.570—3(b). 

(a) If the representation, as completed, 
indicates that situations or relationships of 


the type set forth in 48 CFR 2009.570—3(b) 
are involved, or the contracting officer 
otherwise determines that potential 
organizational conflicts of interest exist, the 
offeror shall provide e statement in writing 
which describes in a concise manner all 
relevant factors bearing on his representation 
to the contracting officer. if the contracting 
officer determines that organizational 
conflicts exist, the following actions may be 
taken: 

(1) Impose appropriate conditions which 
avoid such conflicts, 

(2) Disqualify the offeror, or 

(3) Determine that it is otherwise in the 
best interest of the United States to seek 
award of the contract under the waiver 
provisions of 48 CFR 2009-570-9. 

(b) The refusal to provide the 
representation required by 48 CFR 2009.570- 
4(b), or upon request of the contracting 
officer, the facts required by 48 CFR 
2009.570—3(b), must result in disqualification 
of the offeror for award. 


(End of Provision) 


2052.209-72 Contractor organizational 
conflicts of interest. 


As prescribed at 2009.570—5(a) and 
2009.570-8, the contracting officer must 
insert the following clause in all 
applicable solicitations, contracts, and 
simplified acquisitions of the types 
described in 2009.570—4(b): 


Contractor Organizational Conflicts of 
Interest (Jan 1993) 


(a) Purpose. The primary purpose of this 
clause is to aid in ensuring that the 
contractor: 

(1) Is not placed in a conflicting role 
because of current or planned interests 
(financial, contractual, organizational, or 
otherwise) which relate to the work under 
this contract; and 

(2) Does not obtain an unfair competitive 
advantage over other parties by- virtue of its 
performance of this contract. 

(b) Scope. The restrictions described apply 
to performance or participation by the 
contractor, as defined in 48 CFR 2009.570— 
2 in the activities covered by this clause. 

(c) Work for others. 

(1) Notwithstanding any other provision of 
this contract, during the term of this contract 
the contractor agrees to forego entering into 
consulting or other contractual arrangements 
with any firm or organization, the result of 
which may give rise to a conflict of interest 
with respect to the work being performed 
under this contract. The contractor shall 
ensure that all employees under this contract 
abide by the provision of this clause. If the 
contractor has reason to believe with respect 
to itself or any employee that any proposed 
consultant or other contractual arrangement 
with any firm or organization may involve a 
potential conflict of interest, the contractor 
shall obtain the written approval of the 
contracting officer before the execution of 
such contractual arrangement. 

(2) The contractor may not represent, 
assist, or otherwise support an NRC licensee 
or applicant undergoing an NRC audit, 
inspection, or review where the activities 


that are the subject of the audit, inspection 


or review are the same as or substantially 
similar to the services within the scope of 
this contract (or task order as appropriate), 
except where the NRC licensee or applicant 
requires the contractor’s support to explain 
or defend the contractor’s prior work for the 
utility or other entity which NRC questions. 

(3) When the contractor performs work for 
the NRC under this contract at any NRC 
licensee or applicant site, the contractor shall 
neither solicit nor perform work in the same 
or similar technical area for that licensee or 
applicant organization for a period 
commencing with the award of the task order 
or beginning of work on the site (if not a task 
order contract) and ending one year after 
completion of all work under the associated 
task order, or last time at the site (if not a task 
order contract). 

(4) When the contractor performs work for 
the NRC under this contract at any NRC 
licensee or applicant site, 

(i) The contractor may not solicit work at 
that site for that licensee or applicant during 
the period of performance of the task order 
or the-contract, as appropriate. 

(ii) The contractor may not perform work 
at that.site for that licensee or applicant 
during the period of performance of the task 
order or the contract, as appropriate, and for 
one year thereafter. 

(iii) Notwithstanding the foregoing, the 
contracting officer may authorize the 
contractor to solicit or perform this type of 


-work (except work in the same or similar 


technical area) if the contracting officer 
determines that the-situation will not pose a 
potential for technical bias or unfair 
competitive advantage. 

(d) Disclosure after award. 

(1) The contractor warrants that to the best 
of-its knowledge and belief, and except as 
otherwise set forth in this contract, that it 
does not have any organizational conflicts of 
interest as defined in 48 CFR 2009.570-2. 

(2) The contractor agrees that, if after 
award, it discovers organizational conflicts of 
interest with respect to this coniract, it shall 
make an immediate and full disclosure in 
writing to the contracting officer. This 
statement must include a description of the 
action which the contractor has taken or 
proposes to take to avoid or mitigate such 
conflicts. The NRC may, however, terminate 
the contract if termination is in the best 
interest of the Government. 

(3) It is recognized that the scope of work 
of a task-order-type contract necessarily 
encompasses a broad spectrum of activities. 
Consequently, if this is a task-order-type 
contract, the contractor agrees that it will 
disclose all proposed new work involving 
NRC licensees or applicants which comes 
within the scope of work of the underlying 
contract. Further, if this contract involves 
work at a licensee or applicant site, the 
contractor agrees to exercise diligence to 
discover and disclose any new work at that 
licensee or applicant site. This disclosure 
must be made before the submission of a bid 
or proposal to the utility or other regulated 
entity and must be received by the NRC at 
least 15 days before the proposed award date 
in any event, unless a written justification 
demonstrating urgency and due diligence to 
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discover and disclose is provided by the 
contractor and approved by the contracting 
officer. The disclosure must include the 
statement of work, the dollar value of the 
proposed contract, and any other documents 
that are needed to fully describe the 
proposed work for the regulated utility or 
other regulated entity. NRC may deny 
approval of the disclosed work only when 
the NRC has issued a task order which 
includes the technical area and, if site- 
specific, the site, or has plans to issue a task 
order which includes the technical area and, 
if site-specific, the site, or when the work 
violates paragraphs (c)(2), (c)(3) or (c)(4) of 
this clause. 

(e) Access to and use of information. 

(1) If in the performance of this contract, 
the contractor obtains access to information, 
such as NRC plans, policies, reports, studies, 
financial plans, internal data protected by the 
Privacy Act of 1974 (5 U.S.C. Section 552a 
(1988)), or the Freedom of Information Act (5 
U.S.C. Section 552 (1986)), the contractor 

not to: 

(i) Use this information for any private 
purpose until the information has been 
released to the public; 

(ii) Compete for work for the Commission 
based on the information for a period of six 
months after either the completion of this 
contract or the release of the information to 
the public, whichever is first; 

(iii) Submit an unsolicited proposal to the 
Government based on the information until 
one year after the release of the information 
to the public; or 

(iv) Release the information without prior 
written approval by the contracting officer 
unless the information has previously been 
released to the public by the NRC. 

(2) In addition, the contractor agrees that, 
to the extent it receives or is given access to 
proprietary data, data protected by the 
Privacy Act of 1974 (5 U.S.C. Section 552a 
(1988)), or the Freedom of Information Act (5 
U.S.C. Section 552 (1986)), or other 
confidential or privileged technical, business, 
or financial information under this contract, 
the contractor shall treat the information in 
accordance with restrictions placed on use of 
the information. 

(3) Subject to patent and security 
provisions of this contract, the contractor 
shall have the right to use technical data it 
produces under this contract for private 
purposes provided that all requirements of 
this contract have been met. 

(f) Subcontracts. Except as provided in 48 
CFR 2009.570-2, the contractor shall include 
this clause, including this paragraph,-in 
subcontracts of any tier. The terms contract, 
contractor, and contracting officer, must be 
appropriately modified to preserve the 
Government's rights. 

(g) Remedies. For breach of any of the 
above restrictions, or for intentional 
nondisclosure or misrepresentation of any 
relevant interest required to be disclosed 
concerning this contract or for such 
erroneous representations that necessarily 
imply bad faith, the Government may 
terminate the contract for default, disqualify 
the contractor from subsequent contractual 
efforts, and pursue other remedies permitted 
by law or this contract. 


(h) Waiver. A request for waiver under this 
clause must be directed in writing to the 
contracting officer in accordance with the 
procedures outlined in 48 CFR 2009.570-9. 

(i) Follow-on effort. The contractor shall be 
ineligible to participate in NRC contracts, 
subcontracts, or proposals therefor (solicited 
or unsolicited), which stem directly from the 
contractor’s performance of work under this 
contract. Furthermore, unless so directed in 
writing by the contracting officer, the 
contractor may not perform any technical 
consulting or management support services 
work or evaluation activities under this 
contract on any of its products or services or 
the products or services of another firm if the 
contractor has been substantially involved in 
the development or marketing of the 
products or services. 

(1) If the contractor, under this contract, 


_ prepares a complete or essentially complete 


statement of work or specifications, the 
contractor is not eligible to perform or 
participate in the initial contractual effort 
which is based on the statement of work or 
specifications. The contractor may not 
incorporate its products or services*in the 
statement of work or specifications unless so 
directed in writing by the contracting officer, 
in which case the restrictions in this 
paragraph do not apply. 

(2) Nothing in this paragraph precludes the 
contractor from offering or selling its 
standard commercial items to the 
Government. 


(End of Clause) 


2052.211-70 Preparation of technical 
reports. 

As prescribed at 2011.104—70(a) the 
contracting officer shall insert the 
following clause in solicitations and 
contracts when deliverables include a 
technical report. The contracting officer 
may alter this clause prior to issuance 
of the solicitation or during competition 
by solicitation amendment. Insignificant 
changes may also be made by the 
contracting officer on a case-by-case 
basis during negotiation, without 
solicitation amendment. 


Preparation of Technical Reports (Jan 1993) 

All technical reports required by Section C 
and all Technical Progress Reports required 
by Section F are to be prepared in accordance 
with the attached Management Directive 3.8, 
“Unclassified Contractor and Grantee 
Publications in the NUREG Series.” 
Management Directive 3.8 is not applicable 
to any Contractor Spending Plan (CSP) and 
any Financial Status Report that may be 
included in this contract. (See List of 
Attachments). 


(End of Clause) 


2052.211-71 Technical progress report. 
As prescribed at 2011.104—70(b), the 
contracting officer shall insert the 
following clause in al] solicitations and 
contracts except firm fixed price or 
indefinite delivery contracts to be 
awarded on a time-and-materials or 
labor-hour basis, or which provide for 


issuance of delivery orders for specific 
products/serviced line items. The 
contracting officer may alter this clause 
prior to issuance of the solicitation or 
during competition by solicitation 
amendment. Insignificant changes may 
also be made by the contracting officer 
on a case-by-case basis during 
negotiation, without solicitation 
amendment. 


Technical Progress Report (Jan 1993) 


The contractor shall provide a monthly 
Technical Progress Report to the project 
officer and the contracting officer. The report 
is due within 15 calendar days after the end 
of the report period and must identify the 
title of the project, the contract number, 
appropriate financial tracking code specified 
by the NRC Project Officer, project manager 
and/or principal investigator, the contract 
period of performance, and the period 
covered by the report. Each report must 
include the following for each discrete task/ 
task order: 

(a) A listing of the efforts completed during 
the period, and milestones reached or, if 
missed, an explanation provided; 

(b) Any problems or delays encountered or 
anticipated and recommendations for 
resolution. If the recommended resolution 
involves a contract modification, e.g., change 
in work requirements, level of effort (cost) or 
schedule delay, the contractor shall submit a 
separate letter to the contracting officer 
identifying the required change and 
estimated cost impact. 

(c) A summary of progress to date; and 

(d) Plans for the next reporting period. 
(End of Clause) 


2052.211-72 Financial status report. 


As prescribed at 2011.104—70(c), the 
contracting officer shall insert the 
following clause in applicable cost 
reimbursement solicitations and 
contracts when a detailed assessment of 
costs is warranted and a contractor 
spending plan is required. The 
contracting officer may alter this clause 
and Alternate 1 of this clause prior to 
issuance of the solicitation or during 
competition by solicitation amendment. 
Insignificant changes may also be made 
by the contracting officer on a case-by- 
case basis during negotiation, without 
solicitation amendment. 


Financial Status Report (Date) 


The contractor shall provide a monthly 
Financial Status Report (FSR) to the project 
officer and the contracting officer. The FSR 
shall include the acquisition of, or changes 
in the status of, contractor-held property 
acquired with government funds valued at 
the time of purchase at $50,000 or more. 
Whenever such property changes occur, the 
contractor shall send a copy of the report to 
the Chief, Property and Acquisition 
Oversight Branch, Office of Administration. 
The report is due within 15 calendar days 
after the end of the report period and must 
identify the title of the project, the contract 
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number, the appropriate financial tracking 
code (e.g., Job Code Number or JCN) specified 
by the NRC Project Officer, project manager 
and/or principal investigator, the contract 
period of performance, and the period 
covered by the report. Each report must 
include the following for each discrete task: 

(a) Total estimated contract amount. 

(b) Total funds obligated to date. 

(c) Total costs incurred this reporting 

riod. 

(d) Total costs incurred to date. 

(e) Detail of all direct and indirect costs 
incurred during the reporting period for the 
entire contract or each task, if it is a task 
ordering contract. 

(f) Balance of obligations remaining. 

(g) Balance of funds required to complete 
contract/task order. 

(h) Contractor Spending Plan (CSP) status: 
A revised CSP is required with the Financial 
Status Report whenever the contractor or the 
contracting officer has reason to believe that 
the total cost for performance of this contract 
will be either greater or substantially less 
than what had been previously estimated. 

(1) Projected percentage of completion 
cumulative through the report period for the 
project/task order as reflected in the current 
CSP 


(2) Indicate significant changes in the 
original CSP projection in either dollars or 
percentage of completion. Identify the 
change, the reasons for the change, whether 
there is any projected overrun, and when 
additional funds would be required. If there 
have been no changes to the original NRC- 
approved CSP projections, a written 
statement to that effect is sufficient in lieu of 
submitting a detailed response to item “‘h”. 

{i) Property status: 

(1) List property acquired for the project 
during the month with an acquisition cost 
between $500 and $49,999. Give the item 
number for the specific piece of equipment. 

(2) Provide a separate list of property 
acquired for the project during the month 
with an acquisition cost of $50,000 or more. 
Provide the following information for each 
item of property: item description or 
nomenclature, manufacturer, model number, 
serial number, acquisition cost, and receipt 
date. If no property was acquired during the 
month, include a statement to that effect. 
Note: The same information shall be 
provided for any component or peripheral 
equipment which is part of a “system or 
system unit.” 

(3) For multi-year projects, in the 
September monthly financial status report 
provide a cumulative listing of property with 
an acquisition cost of $50,000 or more 
showing the above information. 

(4) In the final financial status report 
provide a closeout property report containing 
the same elements as described above for the 
monthly financial status reports, for all 
property purchased with NRC funds 
regardless of value unless title has been 
vested in the contractor. If no property was 
acquired under the contract, provide a 
statement to that effect. The report should 
note any property requiring special handling 
for security, health, safety, or other reasons 
as part of the report. 

(j) Travel status: List the starting and 
ending dates for each trip, the starting point 


and destination, and the traveler(s) for each 
trip. 

(k) If the data in this report indicates a 
need for additional funding beyond that 
already obligated, this information may only 
be used as support to the official request for 
funding required in accordance with the 
Limitation of Cost (LOC) Clause (FAR 
52.232-20) or the Limitation of Funds (LOF) 
Clause FAR 52.232-22. 

(End of Clause) 
Alternate 1 (Date) 


As prescribed in 2011.104—70(c), the 
contracting officer shall insert the following 
clause in applicable cost reimbursement 
solicitations and contracts when no 
contractor spending plan is required: 


Financial Status Report—Alternate 1 (Date) 


The contractor shall provide a monthly 
Financial Status Report (FSR) to the Project 
Officer and the contracting officer. The FSR 
shall include the acquisition of, or changes 
in the status of, contractor-held property 
acquired with government funds valued at 
the time of purchase at $50,000 or more. 
Whenever such changes occur, the contractor 
shall send a copy of the report to the Chief, 
Property and Acquisition Oversight Branch, 
Office of Administration. The report is due 
within 15 calendar days after the end of the 
report period and shall identify the title of 
the project, the contract number, project 
manager and/or principal investigator, the 
contract period of performance, and the 
period covered by the report. Each report 
shall include the following for each discrete 
task: 

(a) Total estimated contract amount. 

(b) Total funds obligated to date. 

(c) Total costs incurred this reporting 

riod. 

(d) Total costs incurred to-date. 

(e) Detail of all direct and indirect costs 
incurred during the reporting period for the 
entire contract or each task, if it is a task 
ordering contract. 

(f) Balance of obligations remaining. 

(g) Balance of funds required to complete 
contract/task order. 

(h) [Reserved] 

(i) Property status: 

(1) List property acquired for the project 
during the month with an acquisition cost 
between $500 and $49,999. Give the item 
number for the specific piece of equipment. 

(2) Provide a separate list of property 
acquired for the project during the month 
with an acquisition cost of $50,000 or more. 
Provide the following information for each 
item of property: item description or 
nomenclature, manufacturer, model number, 
serial number, acquisition cost, and receipt 
date. If no property was acquired during the 
month, include a statement to that effect. 
Note: The same information shall be 
provided for any component or peripheral 
equipment which is part of a “system or 
system unit.” 

(3) For multi-year projects, in the 
September monthly financial status report 
provide a cumulative listing of property with 
an acquisition cost of $50,000 or more 
showing the above information. 

(4) In the final financial status report 
provide a closeout property report containing 


the same elements as described above for the 
monthly financial status reports, for all 
property purchased with NRC funds 
regardless of value unless title has been 
vested in the contractor. If no property was 
acquired under the contract, provide a 
statement to that effect. The report should 
note any property requiring special handling 
for security, health, safety, or other reasons 
as part of the report. 

(j) Travel status: List the starting and 
ending dates for each trip, the starting point 
and destination, and the traveler(s) for each 
trip. 

(k) If the data in this report indicates a 
need for additional funding beyond that 
already obligated, this information may only 
be used as support to the official request for 
funding required in accordance with the 
Limitation of Cost (LOC) Clause (FAR 
52.232-20) or the Limitation of Funds (LOF) 
Clause FAR 52.232-22. 


(End of Clause) 


2052.214-70 Prebid conference. 

As prescribed at 2014.201-670(a), the 
contracting officer may insert the 
following provision in invitations for 
bids which require a prebid conference: 


Prebid Conference (Jan 1993) 


(a) A prebid conference is scheduled for: 

Date: * 

Location: * 

Time: * 

(b) This conference is to afford interested 
parties an opportunity to present questions 
and clarify uncertainties regarding this 
solicitation. You are requested to mail 
written questions concerning those areas of 
uncertainty which, in your opinion, require 
clarification or correction. You are 
encouraged to submit your questions in 
writing not later than * working day(s) prior 
to the conference date. Receipt of late 
questions may result in the questions not 
being answered at the conference although 
they-will be considered in preparing any 
necessary amendment to the solicitation. If 
you plan to attend the conference, notify * 
by letter or telephone *, no later than close 
of business *. Notification of your intention 
to attend is essential in the event the 
conference is rescheduled or canceled. 
(Optional statement: Due to space 
limitations, each potential bidder is limited 
to * representatives at the conference.) 

(c) Written questions must be submitted to: 
U.S. Nuclear Regulatory Commission, 
Division of Contracts and Property 
Management, ATTN: *, Mail Stop T-7-I-2, 
Washington, DC 20555. 

(d) The envelope must be marked 
“Solicitation No. */Prebid Conference.” 

(e) A transcript of the conference will be 
furnished to all prospective bidders through 
the issuance of an amendment to the 
solicitation. 

* To be incorporated into the solicitation. 
(End of Provision) 


2052.214-71 Bidder qualifications and 
past experiences. 

As prescribed in 2014.201-670(b), the 
contracting officer may insert the 
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following provision on an optional basis 
to fit the circumstances of the invitation 
for bid. 


Bidder Qualifications and Past Experience 
(Date) 


(a) The bidder shall list previous/current 
contracts performed within the past * years 
(with no omissions) in which the Bidder was 
the prime or principal subcontractor. This 
information will assist the contracting officer 
in his/her Determination of Responsibility. 
Lack of previous/current contracts or failure 
to submit this information will not 
necessarily result in an unfavorable 
Determination of Responsibility. 

(b) The following information shall be 
provided for each previous/current contract 
listed: 

(1) Contract No.: 

(2) Contract performance dates: 

(3) Estimated total value of the contract 
(base plus all option years): 

(4) Brief description of work performed 
under the contract: 

(5) Contract Standard Industrial Code: 

(6) Name and address of Government 
agency or commercial entity: 

(7) Technical Point of Contact and current 
telephone number: 

(8) Contracting Officer name and current 
telephone number: 

(c) The bidder shall also provide the name, 
title and full telephone number of its 
technical representative and contracts/ 
business representative: 

(1) Technical Representative name: 

Title: 

Telephone No. () 

(2) Contracts/Business Representative 
name: 

Title: 

Telephone No. () 

*To be incorporated into the solicitation. 


(End of Provision) 


2052.214-72 Bid evaluation. 


As prescribed at 2014.201-670(c), the 
contracting officer shall insert the following 
provision in applicable invitations for bids 
(paragraph “‘(f)” of this provision is optional): 


Bid Evaluation (Jan 1993) 


(a) Award will be made to that responsive, 
responsible bidder within the meaning of 
FAR Subpart 9.1 whose total bid amount, as 
set forth by the bidder in Section B of this 
Invitation for Bid (IFB), constitutes the 
lowest overall evaluated final contract price 
to the Government based upon the 
requirements as set forth in the schedule. 
Bids will be evaluated for purposes of award 
by first ascertaining the sum of the total 
amount for each of the items specified in 
Section B of this solicitation. This will 
constitute the bidder’s “‘Total Bid Amount.” 

(b) Bidders shall insert a definite price or 
indicate ‘‘no charge” in the blank space 
provided for each item and/or sub-item listed 
in Section B. Unless expressly provided for 
herein, no additional charge will be allowed 
for work performed under the contract other 
than the unit prices stipulated for each such 
item and/or sub-item. 

(c) Any bid which is materially unbalanced 
as to price for the separate items specified in 


Section B of this IFB may be rejected as 
nonresponsive. An unbalanced bid is defined 
as one which is based on prices which, in the 
opinion of the NRC, are significantly less 
than cost for some work and/or prices that 
may be significantly overstated for other 
work. 

(d) Separation charges, in any form, are not 
solicited. Bids containing charges for 
discontinuance, termination, failure to 
exercise an option, or for any other purpose 
will cause the bid to be rejected as 
nonresponsive. 

(e) A preaward on-site survey of the 
bidder’s facilities, equipment, etc., in 
accordance with FAR 9.105 and 9.106 may be 
made by representatives of the Commission 
for the purpose of determining whether the 
bidder is responsible within the meaning of 
FAR 9.1, and whether the bidder possesses 
qualifications that are conducive to the 
production of work that will meet the 
requirements, specifications, and provisions 
of this contract. Also, if requested by the 
Commission, the prospective contractor may 
be required to submit statements within * 
hours after receiving the request: 

(1) Concerning their ability to meet any of 
the minimum standards set forth in FAR 
9.104, 

(2) Samples of work, and 

(3) Names and addresses of additidnal 
clients, Government agencies and/or 
commercial firms which the bidder is now 
doing or had done business with. 

(f) Notwithstanding paragraph (b) of this 
provision, the award of any contract resulting 
from this solicitation will be made on an “all 
or none” basis. Thus, bids submitted on 
fewer than the items listed in Section B of 
this IFB, or on fewer than the estimated 
quantity, will cause the bid to be rejected as 
nonresponsive. 

*To be inserted into solicitation. 

(End of Provision) 


2052.214-73 Timely receipt of bids. 
As prescribed at § 2014.670(b), the 
contracting officer shall insert the 


following provision in all invitations for 
bids: 


Timely Receipt of Bids (Date) 


Sealed offers for furnishing the services or 
supplies in the schedule are due at the date 
and time stated in block 9 of Standard Form 
33, Solicitation, Offer and Award. Offers sent 
through the U.S. Mail (including U.S. Postal 
Service Express Mail Next Day Service—Post 
Office to Addressee) must be addressed to the 
place specified in the solicitation. All hand- 
carried offers including those made by 
private delivery services (e.g., Federal 
Express and Airborne Express) must be 
delivered to the NRC loading dock security 
station located at 11545 Rockville Pike, 
Rockville, Maryland 20852 and received in 
the depository located in Room T-—7-I-2. All 
offerors should allow extra time for internal 
mail distribution or for pick up of hand- 
carried deliveries. NRC is a secure facility 
with perimeter access-control and NRC 
personnel are only available to receive hand- 
carried offers during normal working hours, 
7:30 a.m.—3:30 p.m., Monday through Friday, 
excluding federal holidays. 


(End of Provision) 


2052.214-74 Disposition of bids. 


As prescribed at 2014.670(b), the 
contracting officer shall insert the 
following provision in applicable 
invitation for bids: 


Disposition of Bids (Jan 1993) 


After award of the contract, one copy of 
each unsuccessful bid will be retained by 
NRC’s Division of Contracts and Property 
Management in accordance with the General 
Records Schedule 3(5)(b). Unless return of 
the additional copies of the bid is requested 
by the bidder upon submission of the bid, all 
other copies will be destroyed. This request 
should appear in a cover letter accompanying 
the bid. 


(End of Provision) 


2052.215—70 Key personnel. 


As prescribed at 2015.209—70(a)(1), 
the contracting officer shall insert in 
solicitations and contracts the following 
clause as applicable to the requirement: 


Key Personnel (Jan 1993) 


(a) The following individuals are 
considered to be essential to the successful 
performance of the work hereunder: * 

The contractor agrees that personnel may 
not be removed from the contract work or 
replaced without compliance with 
paragraphs (b) and (c) of this clause. 

(b) If one or more of the key personnel, for 
whatever reason, becomes, or is expected to 
become, unavailable for work under this 
contract for a continuous period exceeding 
30 work days, or is expected to devote 
substantially less effort to the work than 
indicated in the proposal or initially 
anticipated, the contractor shall immediately 
notify the contracting officer and shall, 
subject to the concurrence of the contracting 
officer, promptly replace the personnel with 
personnel of at least substantially equal 
ability and qualifications. 

(c) Each request for approval of 
substitutions must be in writing and contain 
a detailed explanation of the circumstances 
necessitating the proposed substitutions. The 
request must also contain a complete resume 
for the proposed substitute and other 
information requested or needed by- the 
contracting officer to evaluate the proposed 
substitution. The contracting officer and the 
project officer shall evaluate the contractor’s 
request and the contracting officer shall 
promptly notify the contractor of his or her 
decision in writing. 

(d) If the contracting officer determines 
that suitable and timely replacement of key 
personnel who have been reassigned, 
terminated, or have otherwise become 
unavailable for the contract work is not 
reasonably forthcoming, or that the resultant 
reduction of productive effort would be so 
substantial as to impair the successful 
completion of the contract or the service 
order, the contract may be terminated by the 
contracting officer for default or for the 
convenience of the Government, as 
appropriate. If the contracting officer finds 
the contractor at fault for the condition, the 
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contract price or fixed fee may be equitably 
adjusted downward to compensate the 
Government for any resultant delay, loss, or 
damage. 

(End of Clause) 


*To be incorporated into any resultant 
contract. 


2052.215-71 Project officer authority. 

As prescribed in 2015.209—70(a)(2)(i), 
the contracting officer shall insert the 
following clause in applicable 
solicitations and contracts for cost- 
reimbursement, cost-plus-fixed-fee, 
cost-plus-award-fee, cost sharing, labor- 
hour or time-and-materials, including 
task order contracts. This clause and the 
following alternate clauses are intended 
for experienced, trained projects 
officers, and may be altered to delete 
duties where appropriate: 


Project Officer Authority (Date) 


(a) The contracting officer’s authorized 
representative hereinafter referred to as the 
project officer for this contract is: 

Name: * 

Address: * 

Telephone Number: * 

(b) Performance of the work under this 
contract is subject to the technical direction 
of the NRC project officer. The term technical 
direction is defined to include the following: 

(1) Technical direction to the contractor 
which shifts work emphasis between areas of 
work or tasks, authorizes travel which was 
unanticipated in the Schedule (i.e., travel not 
contemplated in the Statement of Work or 
changes to specific travel identified in the 
Statement of Work), fills in details, or 
otherwise serves to accomplish the 
contractual statement of work. 

(2) Provide advice and guidance to the 
contractor in the preparation of drawings, 
specifications, or technical portions of the 
work description. 

(3) Review and, where required by the 
contract, approval of technical reports, 
drawings, specifications, and technical 
information to be delivered by the contractor 
to the Government under the contract. 

(c) Technical direction must be within the 
general statement of work stated in the 
contract. The project officer does not have 
the authority to and may not issue any 
technical direction which: 

(1) Constitutes an assignment of work 
outside the general scope of the contract. 

(2) Constitutes a change as defined in the 
“Changes” clause of this contract. 

(3) In any way causes an increase or 
decrease in the total estimated contract cost, 
the fixed fee, if any, or the time required for 
contract performance. 

(4) Changes any of the expressed terms, 
conditions, or specifications of the contract. 

(5) Terminates the contract, settles any 
claim or dispute arising under the contract, 
or issues any unilateral directive whatever. 

(d) All technical directions must be issued 
in writing by the project officer or must be 
confirmed by the project officer in writing 
within ten (10) working days after verbal 
issuance. A copy of the written direction 
must be furnished to the contracting officer. 


A copy of NRC Form 445, Request for 
Approval of Official Foreign Travel, which 
has received final approval from the NRC 
must be furnished to the contracting officer. 

’ (e) The contractor shall proceed promptly 
with the performance of technical directions 
duly issued by the project officer in the 
manner prescribed by this clause and within 
the project officer’s authority under the 
provisions of this clause. 

(f) If, in the opinion of the contractor, any 
instruction or direction issued by the project 
officer is within one of the categories as 
defined in paragraph (c) of this clause, the 
contractor may not proceed but shall notify 
the contracting officer in writing within five 
(5) working days after the receipt of any 
instruction or direction and shall request the 
contracting officer to modify the contract 
accordingly. Upon receiving the notification 
from the contractor, the contracting officer 
shall issue an appropriate contract 
modification or advise the contractor in 
writing that, in the contracting officer’s 
opinion, the technical direction is within the 
scope of this article and does not constitute 
a change under the “Changes” clause. 

(g) Any unauthorized commitment or 
direction issued by the project officer may 
result in an unnecessary delay in the 
contractor’s performance and may even result 
in the contractor expending funds for 
unallowable costs under the contract. 

(h) A failure of the parties to agree upon 
the nature of the instruction or direction or 
upon the contract action to be taken with 
respect thereto is subject to § 52.233-1— 
Disputes. 

(i) In addition to providing technical 
direction as defined in paragraph (b) of this 
clause, the project officer shall: 

(1) Monitor the contractor’s technical 
progress, including surveillance and 
assessment of performance, and recommend 
to the contracting officer changes in 
requirements. 

(2) Assist the contractor in the resolution 
of technical problems encountered during 
performance. 

(3) Review all costs requested for - 
reimbursement by the contractor and submit 
to the contracting officer recommendations 
for approval, disapproval, or suspension of 
payment for supplies and services required 
under this contract. 


(End of Clause) \ 
Alternate 1 (Date) 


As prescribed at 2015.209-70(a)(2)(ii), the 
contracting officer shall insert the following 
clause in solicitations and contracts which 
require issuance of delivery orders for 
specific products/services. 


Project Officer Authority—Alternate 1 (Date) 


(a) The contracting officer’s authorized 
representative, hereinafter referred to as the 
project officer, for this contract is: 

Name: * 

Address: * 

Telephone Number: * 

(b) The project officer shall: 

(1) Place delivery orders for items required 
under this contract up to the amount 
obligated on the contract award document. 


(2) Monitor contractor performance and 
recommend to the contracting officer changes 
in requirements. 

(3) Inspect and accept products/services 
provided under the contract. 

(4) Review all contractor invoices/vouchers 
requesting payment for products/services 
provided under the contract and make 
recommendations for approval, disapproval, 
or suspension. 

(c) The project officer may not make 
changes to the express terms and conditions 
of this contract. 

* To be incorporated into any resultant 
contract. 


(End of Clause) 
Alternate 2 (Date) 


As prescribed at 2015.209(a)(2)(iii), the 
contracting officer shall insert in solicitations 
for firm fixed price contracts, the clause at 
2052.215—71 Project Officer Authority 
Alternate 1 which shall be used with 
paragraph (b)(1) deleted and the remainder of 
the clause renumbered. 


2052.215-72 Timely receipt of proposals. 
As prescribed in 2015.209—70(a)(3), 

the contracting officer shall insert the 

following provision in all solicitations: 


Timely Receipt of Proposals (Date) 


Sealed offers for furnishing the services or 
supplies in the schedule are due at the date 
and time stated in block 9 of Standard Form 
33, Solicitation, Offer and Award. Offers sent 
through the U.S. Mail (including U.S. Postal 
Service Express Mail Next Day Service—Post 
Office to Addressee) must be addressed to the 
place specified in the solicitation. All hand- 
carried offers including those made by 
private delivery services (e.g., Federal 
Express and Airborne Express) must be 
delivered to the NRC loading dock security 
station located at 11545 Rockville Pike, 
Rockville, Maryland 20852 and received in 
the depository located in Room T-7-I-2. All 
offerors should allow extra time for internal 
mail distribution or for pick up of hand- 
carried deliveries. NRC is a secure facility 
with perimeter access-control and NRC 
personnel are only available to receive hand- 
carried offers during normal working hours, 
7:30 AM—3:30 PM, Monday through Friday, 
excluding federal holidays. 


(End of Provision) 


2052.215-73 Award notification and 
commitment of public funds. 

As prescribed at 2015.209—70 («)(4}, 
the contracting officer shall insert the 
following clause in applicable 
solicitations: 


Award Notification and Commitment of 
Public Funds (Date) 


(a) All offerors will be notified of their 
exclusion from the competitive range in 
accordance with FAR 15.503(a)(1). Pursuant 
to the requirements of FAR 15.503(a)(2), 
preliminary notification will be provided 
before award for small business set-aside 
procurements on negotiated procurements. 
The contracting officer shall provide written 
postaward notice to each unsuccessful offeror 
in accordance with FAR 15.503(b). 
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(b) It is also brought to your attention that 
the contracting officer is the only individual 
who can legally commit the NRC to the 
expenditure of public funds in connection 
with this procurement. This means that © 
unless provided in a contract document or 
specifically authorized by the contracting 
officer, NRC technical personnel may not 
issue contract modifications, give informal 
contractual commitments, or otherwise bind, 
commit, or obligate the NRC contractually. 
Informal contractual commitments include: 

(1) Encouraging a potential contractor to 
incur costs prior to receiving a contract; 

(2) Requesting or requiring a contractor to 
make changes under a contract without 
formal contract modifications; 

(3) Encouraging a contractor to incur costs 
under a cost-reimbursable contract in excess 
of those costs contractually allowable; and 

(4) Committing the Government to a course 
of action with regard to a potential contract, 
contract change, claim, or dispute. 


(End of Clause) 


2052.215-74 Disposition of proposals. 
As prescribed in 2015.209-70(a)(5), 

the contracting officer shall insert the 

following provision in all solicitations: 


Disposition of Proposals (Jan 1993) 

After award of the contract, one copy of 
each unsuccessful proposal is retained by the 
NRC’s Division of Contracts and Property 
Management in accordance with the General 
Records Schedule 3(5)(b). Unless return of 
the additional copies of the proposals is 
requested by the offeror upon submission of 
the proposals, all other copies will be 
destroyed. This request should appear in a 
cover letter accompanying the proposal. 
(End of Provision) 


2052.215-75 Proposal presentation and 
format. 

As prescribed at 2015.209-70(b)(1), 
the contracting officer may insert the 
following provision in applicable 
negotiated procurements for cost type 
solicitations. This clause may be 
tailored to each procurement and 
solicitation evaluation criteria by the 
contracting officer to fit the 
circumstances of the procurement. 


Proposal Presentation and Format (Date) 


(a) Information submitted in response to 

- this solicitation must be typed, printed, or 
reproduced on letterssize paper and each 
copy must be legible. Offerors are hereby 
notified that all information provided 
including all resumes, must be accurate, 
truthful, and complete to the best of the 
offeror’s knowledge and belief. The 
Commission will rely upon all 
representations made by the offeror both in 
the evaluation process and for the 
performance of the work by the offeror 
selected for award. The Commission may 
require the offeror to substantiate the 
credentials, education, and employment 
history of its employees, subcontractor 
personnel, and consultants, through 
submission of copies of transcripts, 
diplomas, licenses, etc. 


(b) The offeror must submit the following 
material which will constitute its offer, as 
defined by FAR 2.101, in two separate and 
distinct parts at the date and time specified 
in * of the solicitation for receipt of sealed - 
offers. 

(1) Part 1—Solicitation Package/Offer. Two 
(2) original signed copies of this solicitation 
package/offer. All applicable sections must 
be completed by the offeror. 

(2) Part 2—Cost Proposal. One (1) original 
and * copies of the ‘Cost Proposal.” 

(i) The cost proposal shall be submitted 
separately from the Technical and ~ 
Management Proposal or Oral Presentation 
and Supporting Documentation (as 
applicable). 

(ii) The offeror’s request for an exception 
to submitting cost or pricing data shall be 
made in accordance with FAR 52.215—20(a). 

(iii) If the contracting officer does not grant 
the offeror an exception from the requirement 
to submit cost or pricing data, the offeror’s 
cost proposal shall conform with the 
requirements of FAR 52.215—20(b). Cost 
information shall include pertinent details 
sufficient to show the elements of cost upon 
which the total cost is predicted in 
accordance with the requirement of FAR 
52.215—20(b)(1). 

(iv) When the offeror’s estimated cost for 
the proposed work exceeds $100,000 and the 
duration of the contract period exceeds six 
months, the offeror shall submit a Contractor 
Spending Plan (CSP) as part of its cost 
proposal. Guidance for completing the CSP is 
attached. 

(v) For any subcontract discussed under 
‘the Technical and Management Proposal, or 
Oral Presentation Material, provide 
supporting documentation on the selection 
process, i.e. competitive vs. noncompetitive, 
and the cost evaluation. 

(c) “Written Technical and Management 
Proposal” or ‘‘Oral Presentation and 
Supporting Documentation” (as applicable). 
One (1) original and * copies. 

(1) The written Technical and Management 
Proposal or Oral Presentation and Supporting 
Documentation may not contain any 
reference to cost. Resource information, such 
as data concerning labor hours and 
categories, materials, subcontracts, travel, 
computer time, etc., must be included so that 
the offeror’s understanding of the scope of 
work may be evaluated. 

(2) The offeror shall submit in the written 
Technical and Management Proposal or Oral 
Presentation and Supporting Documentation 
full and complete information as set forth 
below to permit the Government to make a 
thorough evaluation and a sound 
determination that the proposed approach 
will have a reasonable likelihood of meeting 
the requirements and objectives of this 
procurement. 

(3) The written Technical Proposal or Oral 
Presentation and Supporting Documentation 
must be tailored to assure that all information 
reflects a one-to-one relationship to the 
evaluation criteria. 

(4) Statements which paraphrase the 
statement of work without communicating 
the specific approach proposed by the 
offeror, or statements to the effect that the 
offeror’s understanding can or will comply 


with the statement of work may be construed 
as an indication of the offeror’s lack of 
understanding of the statement of work and 
objectives. 

(d) Written Technical or Oral Presentation 
and Supporting Documentation 
Requirements—Instructions. * To be 
incorporated into the solicitation 
(End of Provision) 


Alternate 1 (Date) 


As prescribed at 2015.209-70(b)(2), this 
Alternate 1 may be used for solicitations for 
negotiated task orders. Include the following 
paragraph in place of paragraph (b)(2)(iv) of 
the basic provision: 

(b)(2)(iv) The offeror’s cost proposal shall 
be based on the NRC’s estimated level of 
effort. The NRC’s estimated level of effort for 
this procurement is approximately * 
professional and * clerical staff-years for the 
duration of this contract. This information is 
advisory and is not to be considered as the 
sole basis for the development of the staffing 
plan. For the purposes of the Government 
estimate, 2000 hours constitute a staff year. 
The total estimated cost proposed by the 
offeror is used for evaluation purposes only. 
Any resultant contract, except a requirements 
contract, contains an overall cost ceiling 
whereby individual task orders may be 
issued. The cost and fee, if any, for each task 
order is individually negotiated and also 
contains a cost ceiling. 


Alternate 2 (Date) 


As proposed at 2015.209-70(b)(3), 
Alternate 2 may be used for solicitations for 
negotiated fixed price, labor hour, or time 
and materials contracts. Substitute the 
following paragraph (b)(2)(ii) for the 
paragraph (b)(2)(ii) of the basic provision, 
delete paragraphs (b)(2)(iii) through (iv) of 
the basic provision, and renumber the 
remaining paragraphs. 

(b)(2)(ii) Submittal of information other 
than cost or pricing data shall be made in 
accordance with FAR 52.215-20 Alternate 
IV. 


2052.215-76 Preproposal conference 

As prescribed at 2015.407—70(c), the 
contracting officer may insert the 
following provision in applicable 
solicitations which include a 
preproposal conference: 


Preproposal Conference (Jan 1993) 


(a) A preproposal conference is scheduled 
for: 


Date: * 

Location: * 

Time: * 

(b) This conference is to afford interested 
parties an opportunity to present questions 
and clarify uncertainties regarding this 
solicitation. You are requested to mail 
written questions concerning those areas of 
uncertainty which, in your opinion, require 
clarification or correction. You are 
encouraged to submit your questions in 
writing not later than * working day(s) prior 
to the conference date. Receipt of late 
questions may result in the questions not 
being answered at the conference although 
they will be considered in preparing any 
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necessary amendment to the solicitation. If 
you plan to attend the conference, notify * 
by letter or telephone * , no later than close 
of business * . Notification of your intention 
to attend is essential in the event the 
conference is rescheduled or canceled. 
(Optional statement: Due to space 
limitations, each potential offeror is limited 
to * representatives at the conference.) 

(c) Written questions must be submitted to: 
U.S. Nuclear Regulatory Commission, 
Division of Contracts and Property 
Management, ATTN: *, Mail Stop T-7-I-2, 
Washington, DC 20555. 

(d) The envelope must be marked 
“Solicitation No. * /Preproposal 
Conference.” 

*To be incorporated into the solicitation. 
(e) A transcript of the conference wil! be 
furnished to all prospective offerors through 
the issuance of an amendment to the 

solicitation. 


(End of Provision) 


2052.215-77 Travel approvals and 
reimbursement. 

As prescribed at 2015.209—70(d), the 
contracting officer shall insert the 
following clause in cost reimbursement 
solicitations and contracts which 
require travel but do not set a specific 
ceiling amount on that travel. Note that 
requests for foreign travel must be 
submitted to the NRC 30 days in 
advance of the travel date. 


Travel Approvals and Reimbursement (Date) 


(a) All foreign travel must be approved in 
advance by the NRC on NRC Form 445, 
Request for Approval of Official Foreign 
Travel, and must be in compliance with FAR 
52.247-63 Preference for U.S. Flag Air 
Carriers. The contractor shall submit NRC 
Form 445 to the NRC no later than 30 days 
prior to the commencement of travel. 

(b) The contractor must receive written 
approval from the NRC Project Officer prior 
to taking travel which was unanticipated in 
the Schedule (i.e., travel not contemplated in 
the Statement of Work, or changes to specific 
travel identified in the Statement of Work). 

(c) The contractor will be reimbursed only 
for those travel costs incurred which are 
directly related to this contract and which are 
allowable subject to the limitations 
prescribed in FAR 31.205—46. 

(d) It is the responsibility of the contractor 
to notify the contracting officer in accordance 
with the Limitations of Cost clause of this 
contract when, at any time, the contractor 
learns that travel expenses will cause the 
contractor to exceed the estimated costs 
specified in the Schedule. 

(e) Reasonable travel costs for research and 
related activities performed at State and 
nonprofit institutions, in accordance with 
Section 12 of Pub. L. 100-679, shall be 
charged in accordance with the contractor’s 
institutional policy to the degree that the 
limitations of Office of Management and 
Budget (OMB) guidance are not exceeded. 
Applicable guidance documents include 
OMB Circular A-87, Cost Principles for State 
and Local Governments; OMB Circular A-— 
122, Cost Principles for Nonprofit 


Organizations; and OMB Circular A—21, Cost 
Principles for Educational Institutions. 


. (End of Clause) 


2052.215-78 Travel approvals and 
reimbursement—Alternate 1. 


As prescribed in 2015.209—70(d), the 
contracting officer shall insert the 
following clause in cost reimbursement 
solicitations and contracts which 
include a ceiling amount on travel. Note 
that requests for foreign travel must be 
submitted to the NRC 30 days in 
advance of the travel date. 


Travel Approvals and Reimbursement— 
Alternate 1 (Date) 


(a) Total expenditure for travel may not 
exceed ___*__ without the prior approval 
of the contracting officer. 

(b) All foreign travel must be approved in 
advance by the NRC on NRC Form 445, 
Request for Approval of Official Foreign 
Travel, and must be in compliance with EAR 
52.247-63 Preference for U.S. Flag Air 
Carriers. The contractor shall submit NRC 
Form 445 to the NRC no later than 30 days 
prior to the commencement of travel. 

(c) The contractor will be reimbursed only 
for those travel costs incurred which are 
directly related to this contract and which are 
allowable subject to the limitations 
prescribed in FAR 31.205—46. 

(d) It is the responsibility of the contractor 
to notify the contracting officer in accordance 
with the FAR Limitations of Cost clause of 
this contract when, at any time, the 
contractor learns that travel expenses will 
cause the contractor to exceed the travel 
ceiling amount identified in paragraph (a) of 
this clause. 

(e) Reasonable travel costs for research and 
related activities performed at State and 
nonprofit institutions, in accordance with 
Section 12 of Pub. L. 100-679, shall be 
charged-im accordance with the contractor’s 
institutional policy to the degree that the 
limitations of Office of Management and 
Budget (OMB) guidance are not exceeded. 
Applicable guidance documents include 
OMB Circular A-87, Cost Principles for State 
and Local Governments; OMB Circular A— 
122, Cost Principles for Nonprofit 
Organizations; and OMB Circular A—21, Cost 
Principles for Educational Institutions. 

*To be incorporated into any resultant 
contract. 


(End of Clause) 


2052.215-79 Contract award and 
evaluation of proposals. 


As prescribed in 2015.209({a)(1), insert 
the following provision in solicitations 
when technical merit is more important 
than cost: 


Contract Award and Evaluation of Proposals 
(Date) 


(a) By use of narrative and numerical (as 
appropriate) scoring techniques, proposals 
are evaluated against the evaluation factors 
specified in paragraph * below. These factors 
are listed in their relative order of 
importance. 


(b) The Government intends to award a 
contract or contracts resulting from this 
solicitation to the responsible offeror(s) 
whose proposal(s) represents the best value, 
as defined in FAR 2.101, after evaluation in 
accordance with the factors a subfactors in 
the solicitation. 

(c) The Government may: 

(1) Reject any or all proposals if such 
action is in the Government's interest. 

{2) Waive informalities and minor 
irregularities in proposals received. 

(d) The Government intends to evaluate 
proposals and award a contract without 
discussions with offerors. The Government 
reserves the right to seek proposal 
clarifications (e.g., capability issues as 
described in FAR 15.306(a) or minor or 
clerical errors as described in FAR 14.407); 
and hold communications as described in 
FAR 15.306(b)). Therefore, the offeror’s 
initial proposal should contain the offeror’s 
best terms from a cost or price and technical 
standpoint. The Government reserves the 
right to conduct discussions if the 
Contracting Officer later determines them to 
be necessary. If the Contracting Officer 
determines that the number of proposals that 
would otherwise be in the competitive range 
exceeds the number at which an efficient 
competition can be conducted, the 
Contracting Officer may limit the number of 
proposals in the competitive range to the 
greatest nuraber that will permit an efficient 
competition among the most highly rated 
proposals. 

(e) The Government reserves the right to 
make an award on any item for a quantity 
less than the quantity offered, at the unit cost 
or prices offered, unless the offeror specifies 
otherwise in the proposal. 

(f) The Government reserves the right to 
make multiple awards if, after considering 
the additional administrative costs, it is in 
the Government's best interest to do so. 

(g) Exchanges with offerors after receipt of 
a proposal do not constitute a rejection or 
counteroffer by the Government. 

(h) The Government may determine that a 
proposal is unacceptable if the prices 
proposed are materially unbalanced between 
line items or subline items. Unbalanced 
pricing exists when, despite an acceptable 
total evaluated price, the price of one or more 
contract line items is significantly overstated 
or understated as indicated by the 
application of cost or price analysis 
techniques. A proposal may be rejected if the 
Contracting Officer determines that the lack 
of balance poses an unacceptable risk to the 
Government. 

(i) If a cost realism analysis is performed, 
cost realism may be considered by the source 
selection authority in evaluating performance 
or schedule risk. 

(j)A written award or acceptance of 
proposal mailed or otherwise furnished to 
the successful offeror within the time 
specified in the proposal shall result in a 
binding contract without further action by 
either party. 

(k) A separate cost analysis is performed on 
each cost proposal. To provide a common 
base for evaluation of cost proposals, the 
level of effort data must be expressed in staff 
hours. Where a Contractor Spending Plan 
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(CSP) is required by other provisions of this 
solicitation, consideration is given to the 
Plan for completeness, reasonableness, and 
as a measure of effective management of the 
effort. 

*To be incorporated into the solicitation. 


(End of Provision) 


Alternate 1 (Date) 


As prescribed at 2015.209—70(e)(2), 
Alternate 1 may be used when proposals are 
to be evaluated on a lowest price, technically 
acceptable basis. Substitute the following 
paragraph for paragraph (b) in the clause at 
2052.215-—79: 

(b) Although technical merit in the 
evaluation criteria set forth below is a factor 
in the evaluation of proposals, award will be 
made on the basis of the lowest evaluated 
price of proposals meeting or exceeding the 
acceptability standards for non-cost factors, 
Alternate 2 (Date) 

As prescribed at 2015.209-—70(e)(2), 
Alternate 2 may be used when cost and 
technical merit are of equal significance. 
Substitute the following paragraph for 
paragraph (b) in the clause at 2052.215-79: 

(b) In the selection of a contractor, 
technical merit in the evaluation criteria set 
forth below and cost bear equal significance. 
To be selected for an award, the proposed 
cost must be realistic and reasonable. 


2052.216-70 Level of effort. 

As prescribed at 2016.307—70(a) the 
contracting officer shall insert the 
following provision in solicitations for 
negotiated procurements containing 
labor costs other than maintenance 
services, to be awarded on a cost 
reimbursement, cost sharing, cost-plus- 
award-fee, cost-plus-fixed-fee, time and 
materials, or labor hours basis. 


Level of Effort (Jan 1993) 


The NRC’s estimate of the total effort for 
this project is approximately * professional 
and * clerical staff-years for the duration of 
this contract. This information is advisory 
and is not to be considered as the sole basis 
for the development of the staffing plan. For 
the purposes of the Government estimate, 
2000 hours constitute a staff year. 

*To be incorporated into any resultant 
contract. 


(End of Provision) 


2052.216-71 Indirect cost rates. 

As prescribed at 2016.307—70(b), the 
contracting officer may insert the 
following clause in solicitations and 
contracts where provisional rates 
without ceiling apply. 


Indirect Cost Rates (Jan 1993) 


(a) Pending the establishment of final 
indirect rates which must be negotiated 
based on audit of actual costs, the contractor 
shall be reimbursed for allowable indirect 
costs as follows: * 

(b) The contracting officer may adjust the 
above rates as appropriate during the term of 
the contract upon acceptance of any revisions 
proposed by the contractor. It is the 


contractor’s responsibility to notify the 
contracting officer in accordance with FAR 
52.232—20, Limitation of Cost, or FAR 
52.232-22, Limitation of Funds, as 
applicable, if these changes affect 
performance of work within the established 
cost or funding limitations. 

*To be incorporated into any resultant 
contract. . 


(End of Clause) 


Alternate 1 


As prescribed at 2016.307—70(b)(2), the 
contracting officer may insert the following 
clause in applicable solicitations and 
contracts where predetermined rates apply: 


Indirect Cost Rates—Alternate 1 (Jan 1993) 


The contractor is reimbursed for allowable 
indirect costs in accordance with the 
following predetermined rates: * 

*To be incorporated into any resultant 
contract. 


(End of Clause) 


Alternate 2 (Date) 


As prescribed at 2016.307—70(b), the 
contracting officer may insert the following 
clause in applicable solicitations and 
contracts where provisional rates with 
ceilings apply: 


Indirect Costs (Ceiling)—Alternate 2 (Date) 


(a) For this contract, the ceiling amount 
reimbursable for indirect costs is as 
follows: * 

(b) In the event thai indirect rates 
developed by the cognizant audit activity on 
the basis cf actual allowable costs result in 
a lower amount for indirect costs, the lower 
amount will be paid. The Government may 
not be obligated to pay any additional 
amounts for indirect costs above the ceiling 
rates set forth above for the applicable 
period. 

*To be incorporated into any resultant 
contract. 


(End of Clause) 


2052.216-72 Task order procedures. 

As prescribed at 2016.506—70(a), the 
contracting officer may insert the 
following clause in applicable 
solicitations and contracts that contain 
task order procedures. This clause may 
be altered to fit the circumstances of the 
requirement. 


Task Order Procedures (Date) 


(a) Task order request for proposal. When 
a requirement within the scope of work for 
this contract is identified, the contracting 
officer shall transmit to the contractor a Task 
Order Request for Proposal (TORFP) which 
may include the following, as appropriate: 

(1) Scope of work/meetings/travel and 
deliverables; 

(2) Reporting requirements; 

(3) Period of performance—place of 
performance; 

(4) Applicable special provisions; 

(5) Technical skills required; and 

(6) Estimated level of effort. 

(b) Task order technical proposal. By the 
date specified in the TORFP, the contractor 


shall deliver to the contracting officer a 
written or verbal (as specified in the TORFP 
technical proposal submittal instructions) 
technical proposal that provides the 
technical information required by the 
TORFP. 

(c) Cost proposal. The contractor’s cost 
proposal for each task order must be fully 
supported by cost and pricing data adequate 
to establish the reasonableness of the 
proposed amounts. When the contractor’s 
estimated cost for the proposed task order 
exceeds $100,000 and the period of 
performance exceeds six months, the 
contractor may be required to submit a 
Contractor Spending Plan (CSP) as part of its 
cost proposal. The TORP indicates if a CSP 
is required. 

(d) Task order award. The contractor shall 
perform all work described in definitized 
task orders issued by the contracting officer. 
Definitized task orders include the following: 

(1) Statement of work/meetings/travel and 
deliverables; 

(2) Reporting requirements; 

(3) Period of performance; 

(4) Key personnel; 

(5) Applicable special provisions; and 

(6) Total task order amount including any 
fixed fee. 


(End of Clause) 


2052.216-73 Accelerated task order 
procedures. 


As prescribed at 2016.506—70(b), the 
contracting officer may insert the 
following clause in applicable 
solicitations and contracts which 
contain task order procedures. This 
clause may be altered to fit the 
circumstances of the requirement. 


Accelerated Task Order Procedures (Jan 
1993) 


(a) The NRC may require the contractor to 
commence work before receipt of a 
definitized task order from the contracting 
officer. Accordingly, when the contracting 
officer verbally authorizes the work, the 
contractor shall proceed with performance of 
the task order subject to the monet 
limitation established for the task order by 
the contracting officer. 

(b) When this accelerated procedure is 
employed by the NRC, the contractor agrees 
to begin promptly negotiating with the 
contracting officer the terms of the definitive 
task order and agrees to submit a cost 
proposal with supporting cost or pricing 
data. If agreement on a definitized task order 
is not reached by the target date mutually 
agreed upon by the contractor and 
contracting officer, the contracting officer 
may determine a reasonable price and/or fee 
in accordance with Subpart 15.8 and Part 31 
of the FAR, subject to contractor appeal as 
provided in 52.233-1, Disputes. In any event, 
the contractor shall proceed with completion 
of the task order, subject only to the 
monetary limitation established by the 
contracting officer and the terms and 
conditions of the basic contract. 


(End of Clause) 
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2052.222-70 Nondiscrimination because 
of age. 

As prescribed at 2022.901-—70, the 
contracting officer shall insert the 
following clause in all solicitations: 


Nondiscrimination Because of Age (Jan 1993) 


It is the policy of the Executive Branch of 
the Government that: 

(a) Contractors and subcontractors engaged 
in the performance of Federal contracts may 
not, in connection with the employment, 
advancement, or discharge cf employees or 
in connection with the terms, conditions, or 
privileges of their employment, discriminate 
against persons because.of their age except 
upon the basis of a bona fide-occupational 
qualification, retirement plan, or statutory 
requirement; and 

(b) That contractors‘and subcontractors, or 
persons acting on their behalf, may not 
specify, in solicitations or advertisements for 
employees to work on Government contracts, 
a maximum age limit for employment unless 
the specified maximum age limit is based 
upon a bona fide occupational qualification, 
retirement plan, or statutory requirement. 


(End. of Provision) 


2052.227-70 Drawings, designs, 
specifications, and other data. 

As prescribed at 2027.305-70, the 
contracting officer shall insert the 
following clause in all solicitations and 
contracts in which drawings, designs, 
specifications, in other data will be 
developed and the NRC must retain full 
rights to them (except for the 
contractor’s right to retain a copy for its 
own use). When any of the clauses 
prescribed at FAR 27.409 are included 
in the solicitation and contract, this 
clause will not be used. 


Drawings, Designs, Specifications, and Other 
Data (Jan 1993) 

All drawings, sketches,.designs, design 
data, specifications, notebooks, technical and 
scientific data, and all photographs, 
negatives, reports, findings, 
recommendations, other data and 
memoranda of every description relating 
thereto, as well as all copies of the foregoing 
relating to the work or any part thereto, are 
subject to inspection by the Commission at 
all reasonable times. Inspection of the proper 
facilities must be afforded the Commission 
by the contractor and its subcontractors. 
These data are the property of the 
Government and may be used by the 
Government for any purpose whatsoever 
without any claim on the part of the 
contractor and its subcontractors and vendors 
for additional compensation and must, 
subject to the right of the contractor to retain 
a copy of the material for its own use, be 
delivered to the Government, or otherwise 
disposed of by the contractor as the 
contracting officer may direct during the 
progress of the work or upon completion or 
termination of this contract. The contractor’s 
right of retention and use is subject to the 
security, patent, and use of information 
provisions, if any, of this contract. 


(End of Clause) 


2052.231-70 Precontract costs. 


As prescribed in 2031.109—70, the 
following clause may be used in all cost 
type contracts when costs in connection 
with work under the contract will be 
incurred by the contractor before the 
effective date of the contract. Approval 
for use of this clause must be obtained 
at one level above the contracting 
officer. 


Precontract Costs (Jan 1993) 


Allowable costs under this contract must 


_include such costs incurred by the contractor 


in connection with the work covered by this 
contract during the-period from * and 


- including * to the effective date of this 


contract, as would have been allowable 
pursuant to the terms of this contract if this 
contract had been in effect during that 
period; provided, however, that the costs 
may not in aggregate exceed * which is 
included in the estimated cost of this 
contract. 

*To be incorporated into any resultant 
contract. 


(End of Clause) 


2052.235-70 Publication of research 
results. 


As prescribed in 2035.70(a)(1), the 
contracting officer shall insert the 
following clause in applicable 
solicitations and contracts for research 
and development by private contractors 
and universities and for other technical 
services as appropriate. 


Publication of Research Results (Date) 


(a) The principal investigator(s)/contractor 
shall comply with the provisions of NRC 
Management Directive 3.8 (Vol. 3, Part 1) and 
NRC Handbook 3.8 (Parts I-IV) regarding 
publication in refereed scientific and 
engineering journals or dissemination to the 
public of any information, oral or written, 
concerning the work performed under this 
contract. Failure to compiy with this clause 
shall be grounds for termination of this 
contract. 

(b) The principal investigator(s)/contractor 
may publish the results of this work in 
refereed scientific and engineering journals 
or in open literature and present papers at 
public or association meetings at interim 
stages of work, in addition to submitting to 
NRC the final reports and other deliverables 
required under this contract. However, such 
publication and papers shall focus on 
advances in science and technology and 
minimize conclusions and/or 
recommendations which may have regulatory 
implications. 

(c) The principal investigator(s) shall 
coordinate all such publications with, and 
transmit a copy of the proposed article or 
paper to, the NRC Contracting Officer or 
Project Officer, prior to publication. The NRC 
agrees to review and provide comments 
within thirty (30) days after receiptofa __ 
proposed publication. However, in those 
cases where the information to be published 


is subject to Commission approval, has not 
been ruled upon, or disapproved by the 
Commission, the NRC reserves the right to 
disapprove or delay the publication. Further, 
if the NRC disagrees with the proposed 
publication for any reason, it reserves the 
right to require that any publication not 
identify the NRC’s sponsorship of the work 
and that any associated publication costs 
shall be borne by the contractor. 


(End of Clause) 


2052.235-71 Safety, Health, and Fire 
Protection. 


As prescribed in 2035.70(a}(2), the 
contracting officer shall insert the 
following clause in applicable 
solicitations.and contracts for research 
and development by private contractors 
and universities and for other technical 
services as appropriate: 


Safety, Health, and Fire Protection (Jan 1993) 


The contractor shall take all reasonable 
precautions in the performance of the work 
under this contract to protect the health and 
safety of its employees and of members of the 
public, including NRC employees and 
contractor personnel, and to minimize danger 
from all hazards to life and property and 
shall comply with all applicable health, 
safety, and fire protection regulations and 
requirements (inciuding reporting 
requirements) of the Commission and the 
Department of Labor. In the event that the 
contractor fails to comply with these 
regulations or requirements, the contracting 
officer may, without prejudice to any other 
legal or contractual rights of the Commission, 
issue an order stopping all or any part of the 
work; thereafter, a start work order for 
resumption of work may be issued at the 
discretion of the contracting officer. The 
contractor shall make no claim for an 
extension of time or for compensation or 
damages by reason of, or in connection with, 
this type of work stoppage. 

(End of Clause) 


2052.242-70 Resolving differing 
professional views. 


As prescribed in 2042.570-1, the 
contracting officer shall insert the 
following clause in the body of cost 
reimbursement solicitations and 
contracts for professional services, as 
appropriate. This clause may not be 
altered by the contracting officer. 


Resolving NRC Contractor Differing 
Professional Views (DPVs) (Date) 


(a) The Nuclear Regulatory Commission’s 
(NRC) policy is to support the contractor’s 
expression of professional health and safety 
related concerns associated with the 
contractor’s work for NRC that may differ 
from a prevailing NRC staff view, disagree 
with an NRC decision or policy position, or 
take.issue with proposed or established 
agency practices. An occasion may arise 
when an NRC contractor, contractor’s 
personnel, or subcontractor personnel 
believes that a conscientious expression of a 
competent judgment is required to document 
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such concerns on matters directly associated 
with its performance of the contract. The 
NRC’s policy is to support these instances as 
Differing Professional Views (DPVs). 

(b) The procedure that will be used 
provides for the expression and resolution of 
differing professional views (DPVs) of health 
and safety related concerns associated with 
the mission of the agency by NRC 
contractors, contractor personnel or 
subcontractor personnel on matters directly 
associated with its performance of the 
contract. This procedure may be found in 
Attachments to this document. The 
contractor shall provide a copy of the NRC 
DPV procedure to all of its employees 
performing under this contract and to all 
subcontractors who shall, in turn, provide a 
copy of the procedure to its employees. 
NOTE: The prime contractor or subcontractor 
shall submit all DPV’s received but need not 
endorse them. 


(End of Clause) 


2052.242-71 Procedures for resolving 
differing professional views. 

As prescribed in 2042.570—2(b), the 
contracting officer shall include the 
following clause as an attachment to 
cost reimbursement solicitations and 
contracts for professional services, as 
appropriate. This clause may not be 
altered by the contracting officer. 


Procedures for Resolving NRC Contractor 
Differing Professional Views (DPVs) (Date) 


(a) The following procedure provides for 
the expression and resolution of differing 
professional views (DPVs) of health and 
safety related concerns of NRC contractors 
and contractor personnel on matters 
connected to the subject of the contract. 
Subcontractor DPVs shall be submitted 
through the prime contractor. The prime 
contractor or subcontractor shall submit all 
DPV’s received but need not endorse them. 

(b) The NRC may authorize up to eight 
reimbursable hours for the contractor to 

document in writing a DPV by the contractor, 


the contractor’s personnel, or subcontractor 
personnel. The contractor shall not be 
entitled to any compensation for effort on a 
DPV which exceeds the above-specified eight 
hour limit. 

(c) Prior to incurring costs to document a 
DPV, the contractor shall first determine 
whether there are sufficient funds obligated 
under the contract which are available to 
cover the costs of writing a DPV. In the event 
that there are insufficient obligated funds 
under the contract, the contractor shall first 
request the NRC contracting officer for 
additional funding to cover the costs of 
preparing the DPV and authorization to 
proceed. 

(d) Contract funds shall not be authorized 
to document an allegation where the use of 
this NRC contractor DPV process is 
inappropriate. Examples of such instances 
are: allegations of wrongdoing which should 
be addressed directly to the NRC Office of the 
Inspector General (OIG), issues submitted 
anonymously, or issues raised which have 
already been considered, addressed, or 
rejected, absent significant new information. 
Note that this procedure does not provide 
anonymity. Individuals desiring anonymity 
should contact the NRC OIG or submit the 
information under NRC’s Allegation Program, 
as appropriate. 

(e) When required, the contractor shall 
initiate the DPV process by submitting a 
written statement directly to the NRC Office 
Director or Regional Administrator 
responsible for the contract, with a copy to 
the Contracting Officer, Division of Contracts 
and Property Management, Office of 
Administration. Each DPV submitted will be 
evaluated on its own merits. 

(f) The DPV, while being brief, shall 
contain the following as it relates to the 
subject matter of the contract: 

(1) A summary of the prevailing NRC view, 
existing NRC decision or stated position, or 
the proposed or established NRC practice. 

(2) A description of the submitter’s views 
and how they differ from any of the above 
items. 


(3) The rationale for the submitter’s views, 
including an assessment based on risk, safety 
and cost benefit considerations of the 
consequences should the submitter’s position 
not be adopted by NRC. 

(g) The Office Director or Regional 
Administrator will immediately forward the 
submittal to the NRC DPV Review Panel and 
acknowledge receipt of the DPV, ordinarily 
within five (5) calendar days of receipt. 

(h) The panel will normally review the 
DPV within seven calendar days of receipt to 
determine whether enough information has 
been supplied to undertake a detailed review 
of the issue. Typically, within 30 calendar 
days of receipt of the necessary information 
to begin a review, the panel will provide a 
written report of its findings to the Office 
Director or Regional Administrator and to the 
Contracting Officer, which includes a 
recommended course of action. 

(i) The Office Director or Regional 
Administrator will consider the DPV Review 
Panel’s report, make a decision on the DPV 
and provide a written decision to the 
contractor and the Contracting Officer 
normally within seven calendar days after 
receipt of the panel’s recommendation. 

(j) Subsequent to the decision made 
regarding the DPV Review Panel’s report, a 
summary of the issue and its disposition will 
be included in the NRC Weekly Information 
Report submitted by the Office Director. The 
DPV file will be retained in the Office or 
Region for a minimum of one year thereafter. 
For purposes of the contract, the DPV shall 
be considered a deliverable under the 
contract. Based upon the Office Director or 
Regional Administrator’s report, the matter 
will be closed. 

(End of Clause) 


Dated at Rockville, Maryland this 9th day 
of November, 1998. 


For the Nuclear Regulatory Commission. 
William D. Travers, 
Executive Director for Operations. 
[FR Doc. 98-32253 Filed 12—7—98; 8:45 am] 
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DEPARTMENT OF THE TREASURY 
Fiscal Service 


31 CFR Part 285 
RIN 1510-AA71 


Barring Delinquent Debtors From 
Obtaining Federal Loans or Loan 
Insurance or Guarantees 


AGENCY: Financial Management Service, 
Fiscal Service, Treasury. 
ACTION: Final rule. 


SUMMARY: The Debt Collection 
Improvement Act of 1996 (DCIA) 
mandated a new eligibility requirement 
for persons seeking Federal financial 
assistance, namely that delinquent 
Federal debtors are ineligible for Federal 
direct and indirect loan assistance 
(other than disaster loans). On April 22, 
1998, the Financial Management Service 
issued a notice of proposed rulemaking 
proposing rules to define when a debt 
is in delinquent status and when a 
delinquency is resolved for purposes of 
determining whether the DCIA bars a 
person from receiving financial 
assistance. The notice of proposed 
rulemaking also proposed rules 
governing when the Secretary of the 
Treasury may exempt a class of 
delinquent debts from affecting a 
debtor’s loan eligibility, and proposed 
factors for authorized agency officials to 
consider when deciding whether to 
waive the DCIA eligibility requirement. 
This final rule finalizes the proposed 
rule, with changes, and addresses issues 
raised in comments received on the 
notice of proposed rulemaking. 
EFFECTIVE DATE: January 7, 1999. 

FOR FURTHER INFORMATION CONTACT: 
Gerry Isenberg, Financial Program 
Specialist, at (202) 874-6859; Ellen 
Neubauer or Randall Lewis, Senior 
Attorneys, at (202) 874-6680. A copy of 
this final rule is being made available 
for downloading from the Financial 
Management Service web site at the 
following address: http:// 
www.fms.treas.gov/debt. 
SUPPLEMENTARY INFORMATION: 


Background 


Section 31001(j)(1) of the Debt 
Collection Improvement Act of 1996 
(DCIA), Pub. L. 104-134, 110 Stat. 
1321-358 (Apr. 26, 1996), codified at 31 
U.S.C. 3720B (section 3720B), provides 
that a person owing a delinquent nontax 
debt to the Federal Government is 
ineligible for Federal financial 
assistance in the form of a loan (other 
than a disaster loan) or loan insurance 
or guarantee. The head of an agency that 
administers a Federal financial 


assistance program may waive this 
provision. The waiver authority may be 
delegated only to the agency’s Chief 
Financial Officer or Deputy Chief 
Financial Officer. In addition, the 
Secretary of the Treasury may exempt 
any class of debts from affecting a 
person’s eligibility for receiving 
financial assistance. 

The DCIA requires the Secretary of 
the Treasury to prescribe standards 
under which agencies will determine 
whether a person has an outstanding 
delinquent debt that would trigger the 
DCIA bar to Federal financial assistance. 
As the lead agency for the collection of 
delinquent nontax debt in the Federal 
Government, the Financial Management 
Service (FMS), a bureau of the 
Department of the Treasury, is 
responsible for promulgating the 
regulations governing this and other 
provisions of the DCIA. This final rule 
defines when a debt is in delinquent 
status and when the delinquency is 
resolved for purposes of determining 
whether the DCIA bars a person from 
receiving financial assistance. This final 
tule also prescribes standards under 
which a Treasury exemption may be 
granted and sets forth factors for an 
agency to consider when deciding 
whether an agency waiver is 
appropriate. 


Summary of Comments 


On April 22, 1998, FMS published a 
Notice of Proposed Rulemaking in the 
Federal Register (63 FR 20006) entitled 
“Barring Delinquent Debtors from 
Obtaining Federal Loans or Loan - 
Insurance or Guarantees.” FMS received 
written comments from three Federal 
agencies, two financial institutions, and 
one university. 


Delinquency Standards 


One commenter recommended that 
determinations of delinquency and 
resolutions of defaults be made based on 
existing eligibility criteria under 
applicable program specific statutes and 
regulations. Another commenter 
suggested that individual creditor 
agencies be allowed to determine when 
its debts are sufficiently delinquent for 
purposes of barring a debtor from 
obtaining additional Federal financial 
assistance. A third commenter 
recommended that the rule authorize 
credit-granting agencies to determine 
when debt reported as delinquent by a 
creditor agency is sufficiently 
delinquent to warrant ineligibility for 
assistance. 

The DCIA created a new eligibility 
requirement applicable to all Federal 
financial assistance programs and 
directed the Secretary of the Treasury to 


issue government-wide standards for 
determining when a debt is delinquent 
for purposes of barring delinquent 
debtors from obtaining additional 
Federal financial assistance. Thus, as 
required by the DCIA, the final rule 
retains uniform government-wide 
guidelines. While government-wide 
standards apply to this particular 
eligibility criteria, nothing in this rule 
precludes an agency from setting its 
own standards with regard to other 
eligibility criteria applicable to a 
specific program. Paragraph 285.13(b)(3) 
specifically states that nothing in this 
rule requires an agency to grant Federal 
financial assistance if denial otherwise 
is authorized by statute, regulation or 
agency policies and procedures. For 
instance, if a delinquent debt is resolved 
in accordance with paragraph 285.13(e), 
an agency still may deny an application 
if the applicant fails to meet other 
requirements imposed under a specific 
program. Additionally, under the DCIA 
and in accordance with paragraph 
285.13(g) of this rule, agencies also may 
waive the requirements of this section 
under appropriate circumstances. 


Application of This Rule to Financial 
Institutions 


One commenter requested 
clarification on whether the regulation 
applies to parties other than Federal 
agencies, such as financial institutions 
which issue loans which are federally 
insured or guaranteed. Another 
commenter suggested that the rule be 
clarified with regard to who has the 
responsibility for determining whether a 
prospective borrower is delinquent, and 
whether a delinquent debt has been 
resolved. 

This rule applies to Federal loans, 
loan insurance and loan guarantees, The 
responsibilities of financial institutions 
that issue federally guaranteed or 
insured loans continue to be governed 
by program specific statutes, 
regulations, and agency policies and 
procedures, as well as individual 
agreements between agencies and 
lenders. Federal agencies will have to 
ensure that such regulations, policies 
and procedures, and agreements address 
the eligibility requirements of the DCIA 
and this regulation. 


Application of the Equal Credit 
Opportunity Act 


One commenter asked whether 
protected classes comprise a significant 
number of delinquent debtors impacted 
by this rule, and expressed concern that 
denial of credit under this rule might 
violate the Equal Credit Opportunity 
Act. 


| 
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The Equal Credit Opportunity Act revised the rule to clarify that a person § owe delinquent debt as a result of an 
prohibits a creditor from discriminating seeking Federal financial assistance may obligation to pay under a guaranty. 
against an applicant on a prohibited be ineligible for such financial Once the guarantor’s obligation to pay is 
basis regarding any aspect of a credit assistance if that person either controls _ triggered and the obligation is not paid 
transaction. The fact that an applicant or is controlled by a person who owes in accordance with the terms and 
owes a delinquent debt to the United a delinquent nontax debt tothe United _ conditions of the guaranty, the defaulted 
States is not a prohibited basis. See 12 States. Whether or not a person controls obligation would be an outstanding debt 
CFR 202.2 (Regulation B). Even if the or is controlled by a delinquent debtor _ in delinquent status. 
effect of the DCIA and this rule would and the extent to which such person is The bar also applies if the entity 
be to disadvantage protected classes, as _ ineligible for Federal financial seeking to guarantee a loan is a 
a general matter, a lender acting assistance is to be determined in delinquent debtor since the entity 
pursuant to a regulation or statute when accordance with standards and seeking to guarantee a loan may 
denying credit would have a non- procedures established by the credit ultimately become obligated for 
discriminatory business reason for granting agency. See paragraph repayment of the loan. Therefore, a 
doing so. Consequently, compliance 285.13(c)(2). person owing a delinquent debt is 
with the DCIA and this rule does not, in Another commenter asked whether ineligible for additional Federal 
and of itself, constitute a violation of the this rule applies to applicants for financial assistance whether applying 
Equal Credit Opportunity Act. Federal grants. The DCIA defines for such assistance as a direct borrower 
of Gin Federal financial assistance as any loan _ or as a guarantor. 

ee Sere (other than a disaster loan), loan As noted above, one commenter 
Reporting Act insurance or loan guarantee. Thus this | requested that the rule be revised to 
Another commenter expressed rule does not apply to applicants for include guidance under circumstances 
concern that, under the Fair Credit grants. ; where an applicant for Federal financial 
Reporting Act, 15 U.S.C. 1681, lenders Section 285.13(c) General Rule assistance controls or is controlled by a 


would be unable to obtain credit reports delinquent debtor. A new paragraph has 
relating to the status of loans for which FMS received several comments been added to § 285.13(c) clarifying that 


an applicant is a guarantor. While the regarding the methods to determine an agency may, under standards issued 
commenter is correct, for purposes of whether an applicant has delinquent by the agency, deny Federal financial 
the bar imposed by the DCIA and this Federal debts that bar the applicant assistance to persons who control or are 
rule, the fact that an applicant is a from — new Federal a controlled by a delinquent debtor. 
arantor on another loan is irrelevant assistance. Commenters suggeste t - ; 
the applicant/guarantor becomes __ the list of possible sources of 
responsible for repaying the loan and information included in the preamble to _— Several commenters objected to the 
subsequently becomes delinquent. In the proposed rule be added to the text proposed standards in § 285.13(d)(1) 
the event the applicant/guarantor does _Of the final rule. FMS has incorporated under which a debt would be in 
become responsible for the loan, any this suggestion. Commenters also delinquent status if not paid by the 
delinquency should appear on the suggested that the list be expanded to payment due date. Commenters pointed 
applicant’s credit report. include FMS’ delinquent debtor out that under the standards contained 
s nba database. FMS is resolving legal and in the proposed rule, a debt on which 
Section 285.13(a) Definitions technical issues involved in making the a payment was one day late would be 
One commenter requested that the information contained in FMS’ considered a debt in delinquent status. 
definition of Federal financial delinquent debtor database available to | Under such a standard agencies would 
assistance or financial assistance be Federal agencies. Thus, although not have no practical way to determine if a 
revised to specifically include price currently available, we anticipate that debt was delinquent nor any way to 
support loans with non-recourse FMS’ database will be available in the distinguish between payments which 
provisions issued by the Commodity future as one of many sources of are merely late (or timely payments 
Credit Corporation of the Department of information concerning delinquent which are posted late) and those which 
Agriculture. The definition of “Federal | debtors. A commenter also suggested are seriously delinquent. Additionally, 
financial assistance” or ‘financial that the rule require applications for commenters noted that being a day late 
assistance” includes all loans (other Federal financial assistance to include a ona single payment was not a valid 
than disaster loans), including non- self-certification, under penalty of indication of credit worthiness. 
recourse loans. Therefore, because price perjury, by which applicants would be In response to these comments, _ 
support loans are a type of loan already ‘required to list outstanding obligations —_ § 285.13(d)(1) of the final rule is revised 
covered by the definition, a specific to the Federal government and whether _to provide that a debt is delinquent for 
reference to one type of loan is not such obligations were current. FMS purposes of barring additional Federal 
necessary. agrees that a self-certification could financial assistance when the debt has 
; assist in identifying delinquent debtors _not been paid within 90 days of the due 
Section 285.13(b) Purposeand Scope and recommends that agencies adopt date. FMS agrees that agencies may have 
One commenter requested that the this approach. A mandatory self- no practical way of knowing about a 
rule be revised to include guidance certification requirement is not included debt which is less than 90 days past- 
regarding whether a person, such as a in this rule because loan application due. Credit granting agencies will rely 
corporation, would be barred from procedures are established by the credit- on credit reports as a way to determine 
_ obtaining Federal financial assistance granting agency. that an applicant owes a delinquent 
where the corporation seeking Federal Two agencies requested clarification debt to the United States. Federal 
financial assistance is nota delinquent _ regarding the meaning of the term agencies must give debtors at least 60 
debtor, but a person with a controlling § “guarantor” for purposes of this rule. days notice before reporting a debt to a 
interest in the corporation, such as an The reference to “guarantor” in consumer credit bureau. Thus, 
officer, director, or shareholder, is a § 285.13(c)(1) of the final vule is ‘providing that a debt is not in 
delinquent debtor. In response, FMS has_ intended to cover credit applicants who delinquent status for purposes of this 


{ 

x 

i 


67756 


Federal Register/Vol. 63, No. 235/Tuesday, December 8, 1998/Rules and Regulations 


rule until it is 90 days past-due allows 
sufficient time for the debt to be 
reported to a credit bureau. 

Additionally, the 90-day period 
ensures that only those debtors owing 
debts in delinquent status, and not 
debtors whose payments are late or 
untimely posted, will be denied 
financial assistance as required by the 
DCIA. Consistent with standard lending 
practices which classify a loan as non- 
performing when the loan is 90 days 
past-due, the final rule classifies a debt 
as being in a delinquent status when the 
debt is 90 days past-due. See, e.g., 12 
CFR 933.1(u), 26 CFR 1.585-6(d)(iii)(A). 
The 90-day provision protects against an 
applicant being denied financial 
assistance merely because of a late 
payment or an untimely posting. At the 

same time the rule furthers the intent of 
the DCIA to reduce losses by screening 
potential borrowers. 

As noted in the preamble to the 
proposed rule, nothing in this rule 
defines the term “delinquent” for any 
purpose other than the application of 
section 3720B of the DCIA and this rule. 
In addition, nothing in this rule 
precludes a credit-granting agency from 
denying loans if an applicant owes a 
delinquent debt which is less than 90. 
days past-due if otherwise authorized. 


Section 285.13(e) Delinquency 
Resolution 


One commenter suggested that the 
rule be revised to clarify the difference 
between portions of debt that have been 
written-off after a compromise, and 
debts that have been written-off because 
they were uncollectible. Under 
§ 285.13(e)(2), a delinquent debt which 
has been written off is not considered 
resolved unless the provisions of 
paragraph (e)(1) apply. Under paragraph 
(e)(1), a debt is resolved if a compromise 
amount has been paid in full. Thus, 
where a debt has been compromised 
and the debtor pays the full 
compromised amount, the compromised 
portion of the debt which has been 
written-off is not in delinquent status. 
Clarifying language has been added to 
paragraph (e)(2) of the final rule. 

Another commenter suggested that 
the rule be revised to include a 
requirement that a lender determine 
whether an applicant is in default on a 
repayment agreement before approving 
additional Federal financial assistance. 
The rule does not need to be revised 
because § 285.13(d)(1) addresses this 
concern. The definition of delinquent 
status in § 285.13(d)(1) of the final rule 
provides that a debt is delinquent if not 
paid within 90 days of the due date. Due 
date is defined in that paragraph as the 
date specified in, among other things, an 


applicable agreement, including a post- 
delinquency repayment agreement. 
Therefore, the rule does require that 
Federal financial assistance be denied if 
a repayment agreement is in a 
delinquent status. 


Section 285.13(f) Exemptions by the 
Secretary 


One commenter suggested that the 
language of the proposed rule be revised 
to clarify whether, under § 285.13(f), 
exemptions may be requested by both 
the credit-granting agency and/or the 
creditor agency. In response to this 
comment, paragraph 285.13(f) has been 
revised to clearly state that requests for 
exemptions may be made only by 
“creditor” agencies. Because the 
authority of the Secretary to grant 
exemptions in 31 U.S.C. 3720B(a) is 
limited to classes of debt, only the 
agency which holds the debt, i.e., the 
creditor agency, may request such 
exemptions. Section 285.13(g) governs 
the authority of credit-granting agencies 
to waive the ineligibility requirement 
contained in the DCIA on a person by 
person basis under appropriate 
circumstances. 


Regulatory Analysis 


This final rule is not a significant 
regulatory action as defined in 
Executive Order 12866. It is hereby 
certified that this rule will not have a 
significant economic impact on a 
substantial number of small entities. 
The basis for this certification is that the 
DCIA provides that entities owing 
delinquent debt to the Federal 
Government are ineligible for Federal 
direct and indirect loan assistance 
(other than disaster loans). This final 
rule provides definitions for purposes of 
determining whether the DCIA mandate 
applies. Therefore a regulatory 
flexibility analysis is not required. 


List of Subjects in 31 CFR Part 285 
Administrative practice and 
procedure, Credit, Debt, Loan programs. 
Authority and Issuance 
For the reasons set forth in the 


preamble, 31 CFR part 285 is amended 
as follows: 


1. The authority citation for part 285 
is revised to read as follows: 


Authority: 26 U.S.C. 6402; 31 U.S.C. 321, 
3701, 3711, 3716, 3720A, 3720B, 3720D; E.O. 
13019; 3 CFR, 1996 Comp., p. 216. 


2. Section 285.13 is added to subpart 
B to read as follows: 


§ 285.13 Barring delinquent debtors from 
obtaining federal loans or loan insurance or 
guarantees. 


(a) Definitions. For purposes of this 
section: 

Agency means a department, agency, 
court, court administrative office, or 
instrumentality in the executive, 
judicial, or legislative branch of the 
Federal Government, including 
government corporations. 

Creditor agency means any Federal 
agency that is owed a debt. 

Debt means any amount of money, 
funds or property that has been 
determined by an appropriate official of 
the Federal Government to be owed to 
the United States or an agency thereof 
by a person, including debt 
administered by a third party as an 
agent for the Federal Government. 

Federal financial assistance or 
financial assistance means any Federal 
loan (other than a disaster loan), loan 
insurance, or loan guarantee. 

FMS means the Financial 
Management Service, a bureau of the 
Department of the Treasury. 

Nontax debt means any debt other 
than a debt under the Internal Revenue 
Code of 1986 (26 U.S.C. 1 et seq.). 

Person means an individual, 
corporation, partnership, association, 
organization, State or local government, 
or any other type of entity other than a 
Federal agency. 

Secretary means the Secretary of the 
Treasury. 

(b) Purpose and scope. (1) This 
section prescribes standards for 
determining whether an outstanding 
nontax debt owed to the Federal 
Government is in delinquent status and 
whether such delinquency is resolved 
for the purpose of denying Federal 
financial assistance to a debtor. In 
addition, this section prescribes the 
circumstances under which the 
Secretary may exempt a class of debts 
from affecting a debtor’s loan eligibility. 
This section also outlines the factors an 
agency should consider when 
determining whether waiver of the 
general rule in paragraph (c) of this 
section is appropriate. 

(2) Additional guidance concerning 
debt collection and debt management is 
provided in ‘‘Managing Federal 
Receivables” and other FMS 


publications. 


(3) Nothing in this section requires an 
agency to grant Federal financial 
assistance if denial otherwise is 
authorized by statute, regulation, or 
agency policies and procedures. For 
example, if an agency requires 
borrowers to have a satisfactory credit 
history, the agency may deny financial 
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assistance even if a delinquent debt has 
been resolved. 

(4) This section does not confer any 
new rights or benefits on persons 
seeking Federal financial assistance. 

(5) This section applies to any person 
owing delinquent nontax debt and to 
any agency that administers a program 
that grants Federal financial assistance. 

(c) General rule. (1) As required by the 
provisions of 31 U.S.C. 3720B, a person 
owing an outstanding nontax debt that 
_is in delinquent status shall not be 
eligible for Federal financial assistance. 
This eligibility requirement applies to 
all persons seeking Federal financial 
assistance and owing an outstanding 
nontax debt in delinquent status, 
including, but not limited to, 
guarantors. This eligibility requirement 
applies to all Federal financial 
assistance even if creditworthiness or 
credit history is not otherwise a factor 
for eligibility purposes, e.g., student 
loans. A person may be eligible for 
Federal financial assistance only after 
the delinquency is resolved in 
accordance with this section. An agency 
may waive this eligibility requirement 
in accordance with paragraph (g) of this 
section. 

(2) An agency from which a person 
seeks Federal financial assistance may 
determine, under standards issued by 
the agency, that a person is ineligible for 
Federal financial assistance under this 
section if: 

(i) The person is controlled by a 
person owing an outstanding nontax 
debt that is in delinquent status (e.g., a 
corporation is controlled by an officer, 
director, or shareholder who owes a 
debt); or 

(ii) The person controls a person 
owing an outstanding nontax debt that 
is in delinquent status (e.g., a 
corporation controls a wholly-owned or 
partially-owned subsidiary which owes 
a debt). 

(3) A creditor agency may obtain 
information concerning whether or not 
a person seeking Federal financial 
assistance owes a delinquent debt from, 
among other sources, credit reports, 
information contained on credit 
applications, and the Department of 
Housing and Urban Development’s 
Credit Alert Interactive Voice Response 
System (CAIVRS). For information 
about participating in the CAIVRS 
program, agencies should contact the 
Director of Information Resources 
Management, Policy and Management 
Division, Office of Information 
Technology, Department of Housing and 
Urban Development, 451 7th Street, 
S.W., Washington, DC 20410. 

(d) Delinquent status. (1) Except as 
otherwise provided in paragraph (d)(2) 


of this section, a debt is in “delinquent 
status” for purposes of this section if the 
debt has not been paid within 90 days 
of the payment due date. The payment 
due date is the date specified in the 
creditor agency’s initial written demand 
for payment or applicable agreement or 
instrument (including a post- 

delinquency repayment agreement). 

(2) For ~ a debt 
is not in delinquent status if: 

(i) The person seeking Federal 
financial assistance has been released by 
the creditor agency from any obligation 
to pay the debt, or there has been an 
adjudication or determination that such 
person does not owe or does not have 
to pay the debt; 

&i) The debtor is the subject of, or has 
been discharged in, a bankruptcy 
proceeding, and if applicable, the 
person seeking Federal financial 
assistance is current on any court 
authorized repayment plan; or 

(iii) The existence of the debt or the 
agency’s determination that the debt is 
delinquent is being challenged under an 
ongoing administrative appeal or 
contested judicial proceeding and the 
appeal was filed by the debtor in a 
timely manner. Unless otherwise 
prohibited, an agency may defer making 
a determination as to whether or not to 
extend credit until the appeal process is 
completed. 

(3) Unless the provisions of paragraph 
(d)(2) apply, a debt is in delinquent 
status even if the creditor agency has 
suspended or terminated collection 
activity with respect to such debt. For 
example, a delinquent nontax debt that 
has been written off the books of the 
creditor agency or reported to the 
Internal Revenue Service as discharged 
{i.e., canceled) is in delinquent status 
for purposes of this section. 

(4) Nothing in this section defines the 
terms “delinquent” or “delinquent 
status” for any purposes other than 
those described in this section. 

(e) Delinquency resolution. (1) For . 
purposes of this section, a person’s 
delinquent debt is resolved only if the 
person: 

(i) Pays or otherwise satisfies the 
delinquent debt in full; 

(ii) Pays the delinquent debt in part if 
the creditor agency accepts such part 
payment as a compromise in lieu of 
payment in full; 

iii) Cures the delinquency under 
terms acceptable to the creditor agency 
in that the person pays any overdue 
payments, plus all interest, penalties, 
late charges, and administrative charges 
assessed by the creditor agency as a 
result of the delinquency; or : 

(iv) Enters into a written repayment 
agreement with the creditor agency to 


pay the debt, in whole or in part, under 
terms and conditions acceptable to the 
creditor agency. 

(2) Unless the provisions of paragraph 
(e)(1) of this section apply, a delinquent 
debt is not resolved even if the creditor 
agency has suspended or terminated 
collection activity with respect to such 
debt. For example, a delinquent nontax 
debt that has been written off the books 
of the creditor agency or reported to the 
Internal Revenue Service as discharged 
(i.e., canceled) would not be ‘‘resolved.”’ 
If the provisions of paragraph (e)(1) of 
this section do apply, a delinquent debt 
is considered resolved. For example, if 
a portion of a debt has been written off 
after the person has paid the debt in part 
where the creditor agency accepts such 
part payment as a compromise in lieu of 
payment in full, the entire debt would 
be deemed “resolved” for purposes of 
this section in accordance with 
paragraph (e)(1)(ii) of this section. 

(f) Exemptions by the Secretary. (1) 
Upon the written request and 
recommendation of the head of the 
creditor agency to which a class of debts 
is owed, the Secretary may exempt any 
class of debts from affecting a debtor’s 
eligibility for Federal financial 
assistance based on the provisions of 31 
U.S.C. 3720B and this section. 

(2) The creditor agency 
recommending an exemption for a class 
of debts will provide the Secretary with 
information about: 

(i) The nature of the program under 
which the delinquencies have arisen; 

(ii) The number, dollar amount, and 
age of the debts in the program for 
which exemption is recommended; 

(iii) The reasons why an exemption is 
justified, including why the granting of 
financial assistance to persons owing 
the type of debt for which exemption is 
requested would not be contrary to the 
Government’s goal to reduce losses by 
requiring proper screening of potential 
borrowers; and, 

(iv) Other information the Secretary 
deems necessary to consider the 
exemption request. 

(3) The Secretary may exempt a class 
of debts if exemption is in the best 
interests of the Federal Government. 

(g) Waivers by the agency. (1) The 
head of an agency from which a person 
seeks to obtain Federal financial 
assistance may waive the eligibility 
requirement described in paragraph (c) 
ofthis section. Waivers shall be granted 
only on a person by person basis. The 
head of the agency may delegate the 
waiver authority only to the Chief 
Financial Officer of the agency. The 
Chief Financial Officer may redelegate 
the authority only to the Deputy Chief 
Financial Officer of the agency. 
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(2) The authorized agency official activities by requiring proper screening _ type of waivers granted under this 
should balance the following factors of potential borrowers. section. 
when deciding whether to grant a (3) When balancing the factors h) Effect of denial of Federal 
waiver under paragraph (g)(1) of this described in paragraph (d)(2) of this PR ee Aven contained 
section: section, the authorized agency official in this section precludes a person who 
(i) Whether the denial of the financial should consider: has been denied Federal financial 
assistance to the person would tend to (i) The age, amount, and cause(s) of 
interfere substantially with or defeat the the delinquency and the likelihood that 
purposes of the financial assistance aa person will resolve the delinquent debt has been resolved in accordance 
program or otherwise would not be in ebt; and : : : 
the best interests of the Federal (ii) The amount of total debt, enction. 
Government; and delinquent or otherwise, owed by the ‘Dated: December 2, 1906. 
(ii) Whether the agency’s granting of _ person and the person’s credit history Richard L. Gregg, 
the financial assistance to the person is with respect to repayment of debt. Commissioner. 
contrary to the Government's goal to (4) Each agency shall retain a [FR Doc. 98-32479 Filed 12—7-98; 8:45 am] 
reduce losses from debt management centralized record of the number and BILLING CODE 4810-35-P 


assistance from obtaining such 
assistance after that person’s delinquent 
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Presidentia! Documents 


Title 3— 


The President 


Proclamation 7154 of December 3, 1998 


To Terminate Temporary Duties on Imports of Broom Corn 
Brooms 


By the President of the United States of America 


A Proclamation 


1. On July 2, 1996, the United States International Trade Commission 
(“USITC”) made an affirmative determination in its investigation under sec- 
tion 202 of the Trade Act of 1974, as amended (‘‘Trade Act’’) (19 U.S.C. 
2252), with respect to imports of broom corn brooms provided for in heading 
9603 of the Harmonized Tariff Schedule of the United States (‘‘HTS’’). Under 
section 202 of the Trade Act, the USITC determined that such brooms 
were being imported into the United States in such increased quantities 
as to be a substantial cause of serious injury to the domestic industry 
producing a like or directly competitive article. Further, pursuant to section 
311(a) of the North American Free Trade Agreement Implementation Act 
(“the NAFTA Implementation Act’’) (19 U.S.C. 3371(a)), the USITC found 
that imports of such brooms produced in Mexico, considered individually, 
accounted for a substantial share of total imports of broom corn brooms 
and contributed importantly to the serious injury caused by imports, but 
that such brooms produced in Canada did not so account or contribute. 
The USITC’s determination and its recommendations to address the serious 
injury were reported to me on August 1, 1996. 


2. On November 28, 1996, pursuant to section 203 of the Trade Act (19 
U.S.C. 2253), I tssued Proclamation 6961, which temporarily increased or 
imposed duties on imported brooms (except whisk brooms), wholly or in 
part of broom corn and provided for in HTS subheading 9603.10.50 and, 
with respect to imports that exceeded certain specified annual levels, HTS 
subheading 9603.10.60. The increase in, or imposition of, duties was made 
effective for a three-year period for imports from all countries, except Canada 
and Israel and developing countries that account for less than three percent 
of the relevant imports over a recent representative period. Pursuant to 
section 203(a)(1)(A) of the Trade Act (19 U.S.C. 2253(a)(1)(A)), I determined 
that this action would facilitate efforts by the domestic industry to make 
a positive adjustment to import competition and would provide greater 
economic and social benefits than costs. On January 27, 1997, I issued 
Proclamation 6969, making certain technical corrections to the HTS provi- 
sions covered by Proclamation 6961. 


3. On May 11, 1998, acting under my delegation of authority, and pursuant 
to section 332(g) of the Tariff Act of 1930 (19 U.S.C. 1332(g)), the United 
States Trade Representative asked the USITC to provide a report on develop- 
ments with respect to the domestic broom corn broom industry since Novem- 
ber 28, 1996, including the progress and specific efforts made by workers 
and firms in the industry to make a positive adjustment to import competi- 
tion. The USITC report in Investigation Number 332-394, issued August 
10, 1998, has been provided to me. 


4. Following issuance of the USITC report, I received advice from the Sec- 
retary of Commerce and the Secretary of Labor, as well as from other 
interested agencies, regarding the effectiveness of efforts undertaken by the 
domestic broom corn broom industry to make a positive adjustment to 
import competition. 
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5. Section 204(b)(1)(A) of the Trade Act (19 U.S.C. 2254(b)(1)(A)) authorizes 
the President to reduce, modify, or terminate a safeguard action if, after 
taking into account any report or advice submitted by the USITC and receiv- 
ing advice from the Secretary of Commerce and the Secretary of Labor, 
the President determines that changed circumstances warrant the reduction, 
modification, or termination. The President’s determination may be made, 
inter alia, on the basis that the domestic industry has not made adequate 
efforts to make a positive adjustment to import competition. Under section 
201(b) of the Trade Act (19 U.S.C. 2251(b)), a positive adjustment occurs 
when the domestic industry is able to compete successfully with imports 
after the termination of the import relief or when the domestic industry 
experiences an orderly transfer of resources to other productive pursuits, 
and when dislocated workers in the industry experience an-orderly transition 
to productive pursuits. 


6. In view of the information provided in the USITC’s report, and based 
on advice from the Secretary of Commerce and the Secretary of Labor, 
I find that the broom corn broom industry has not made adequate efforts 
to make a positive adjustment to import competition. Accordingly, I have 
determined pursuant to section 204(b)(1)(A) of the Trade Act that termination 
of the action I took under section 203 of that Act with respect to broom 
corn broom imports is warranted. 


7. Section 604 of the Trade Act (19 U.S.C. 2483), authorizes the President 
to embody in the HTS the substance of the relevant provisions of that 
Act, and of other Acts affecting import treatment, and actions thereunder, 
including the removal, modification, continuance, or imposition of any rate 
of duty or other import restriction. 


NOW, THEREFORE, I, WILLIAM J. CLINTON, President of the United States 
of America, acting under the authority vested in me by the Constitution 
and the laws of the United States, including, but not limited to, sections 
204 and 604 of the Trade Act, do proclaim that: 


(1) The HTS is modified as provided in the Annex to this proclamation. 


(2) Any provisions of previous proclamations and Executive orders that 
are inconsistent with the-actions taken in this proclamation are superseded 
to the extent of such inconsistency. 


(3) The modifications to the HTS made by this proclamation shall be 
effective with respect to goods entered, or withdrawn from warehouse for 
consumption, on or after the date specified in the Annex hereto. 

IN WITNESS WHEREOF, I have hereunto set my hand this third day of 
December, in the year of our Lord nineteen hundred and ninety-eight, and 


of the Independence of the United States of America the two hundred 
and twenty-third. 


a & 
| 
| 
| 
| | 
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Annex 
Modifications to the Harmonized Tariff Schedule of the United States 


Effective with respect to goods entered, or withdrawn from warehouse for 
consumption, on or after the date of signature of this proclamation, chapters 
96 and 99 of the Harmonized Tariff Schedule of the United States are 
hereby modified as follows: 


a. Subheading 9603.10.50 is modified by inserting in alphabetical sequence 
in the parenthetical expression in column 1-special the symbol “‘,MX”’. 


b. Subheadings 9903.96.01 through 9903.96.19, inclusive, and any superior 
text related thereto are deleted. 


c. Subheading 9906.96.02 is modified by striking “32.5%” from column 
1-special and by inserting in lieu thereof ‘‘22.4%”’. The provisions of Presi- 
dential Proclamation 6961 suspending previously proclaimed concessions 
regarding brooms, wholly or in part of broom corn, that are goods of Mexico 
under the terms of general note 12 to the tariff schedule are terminated, 
and all such previously proclaimed concessions, under Proclamation 6641 


of December 15, 1993, shall be implemented as scheduled in such Proclama- 
tion. 


| 
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REMINDERS 

The items in this list were 
editorially compiled as an aid 
to Federal Register users. 
Inclusion or exclusion from 
this list has no legal 
significance. 


RULES GOING INTO 
EFFECT DECEMBER 8, 
1998 


ENVIRONMENTAL 
PROTECTION AGENCY 
Hazardous waste: 
Identification and listing— 
Petroieum refining process 
wastes; land disposal 
restrictions for newly 
hazardous wastes, etc.; 
correction; published 
10-9-98 
INTERIOR DEPARTMENT 
Fish and Wildlife Service 
Migratory bird hunting: 
Tungsten-matrix shot; 
temporary conditional 
approval as nontoxic for 
1998-1999 season; 
published 12-8-98 
TRANSPORTATION 
DEPARTMENT 
Federal Aviation 
Administration 
Airworthiness directives: 
Bell Helicopter; published 
11-23-98 
Bombardier; published 11- 
23-98 
New Piper Aircraft, Inc.; 
published 10-29-98 
TRANSPORTATION 
DEPARTMENT 
Federal Highway 
Administration 
Motor carrier safety standards: 
Waivers, exemptions, and 
pilot programs; rules and 
procedures; published 12- 
8-98 


COMMENTS DUE NEXT 
WEEK 


AGRICULTURE 
DEPARTMENT 


. Agricultural Marketing 


Service 
Organic Foods Production Act: 
National organic program; 
establishment 
Issue papers; comments 
due by 12-14-98; 
published 10-28-98 
Spearmint oil produced in Far 
West; comments due by 12- 
17-98; published 11-17-98 
Tomatoes. grown in— 


Florida; comments due by 
12-14-98; published 10- 
13-98 


AGRICULTURE 
DEPARTMENT 


Food and Nutrition Service 
Child nutrition programs: 

Summer food service 
program— 

Program meal service 
during school year, 
paperwork reduction, 
and targeted State 
monitoring; comments 
due by 12-14-98; 
published 10-13-98 

AGRICULTURE 

DEPARTMENT 

Rural Utilities Service 

Telecommunications system 
construction policies and 
procedures: 

Telephone system 
construction contract and 
specifications; revisions; 
comments due by 12-15- 
98; published 9-16-98 


COMMERCE DEPARTMENT 
Export Administration 
Bureau 
Export licensing: 

Commerce control list— 

Wassenaar Agreement 
List of Dual-Use Items; 
implementation; 
conmimerce control list 
revisions and reporting 
requirements; comments 
due by 12-14-98; 
published 10-14-98 

COMMERCE DEPARTMENT 
National Oceanic and 
Atmospheric Administration 
Fishery conservation and 

management: 

Alaska; fisheries of 

Exclusive Economic 

Zone— 

Pollock and Pacific cod; 
comments due by 12- 
14-98; published 10-29- 
98 

Vessel moratorium 
program; comments due 
by 12-14-98; published 
11-13-98 

Atlantic swordfish; 
comments due by 12-14- 
98; published 10-20-98 

Caribbean, Gulf, and South 
Atlantic fisheries— 


Gulf of Mexico reef fish; 
comments due by 12- 
18-98; published 11-18- 
98 

Northeastern United States 
fisheries and American 
lobster— 

Vessels issued limited 
access Federal fishery 


permits; regulatory 
consistency in permit 
provisions; comments 
due by 12-14-98; 
published 10-15-98 
Northeastern United States 
fisheries— 

Atlantic mackere!, squid, 
and butterfish; 
comments due by 12- 
14-98; published 11-17- 
98 

CONSUMER PRODUCT 

SAFETY COMMISSION 
Consumer Product Safety Act: 
Multi-purpose lighters; child 

resistance standard; 

comments due by 12-14- 

98; published 9-30-98 

EDUCATION DEPARTMENT 
Postsecondary education: 
Student assistance; 
regulatory issues; advice 
and recommendations 
request; comments due 
by 12-15-98; published 
11-6-98 
ENERGY DEPARTMENT 
Energy Efficiency and 
Renewable Energy Office 
Consumer products; energy 
conservation program: 
Flourescent lamp ballasts; 
comments due by 12-15- 
98; published 12-2-98 
ENVIRONMENTAL 
PROTECTION AGENCY 
Air pollutants, hazardous; 


national emission standards: 


Nutritional yeast 
manufacturing facilitiés; 
comments due by 12-18- 
98; published 10-19-98 

Air programs: 
Fuels and fuel additives— 
Reformulated gasoline 
program; alternative 
analytical test methods 
and specifications for 
mixing chamber 
associated with animal 
toxicity testing; 
comments due by 12- 
17-98; published 11-17- 
98 
Reformulated gasoline 
program; alternative 
analytical test methods 
and specifications for 
mixing chamber 
associated with animal 
toxicity testing; 
comments due by 12- 
17-98; published 11-17- 
98 
Air programs; approval and 
promulgation; State plans 
for designated facilities and 
pollutants: 

Alabama; comments due by 
12-18-98; published 11- 
18-98 


Air programs; State authority 
delegations: 

Arizona; comments due by 
12-18-98; published 11- 
18-98 

Air quality implementation 
plans; approval and 
promulgation; various 

States: 

California; comments due by 
12-14-98; published 1i- 
13-98 

Pesticides; tolerances in food, 
animal feeds, and raw 
agricultural commodities: 
4-amino-6-(1,1- 

dimethylethy!)-3- 

(methylthio)-1,2,4-triazin- 

5(4H)-one [Metribuzin}, 

etc.; comments due by 

12-15-98; published 10- 

16-98 

Toxic substances: 

Export notification 
requirements— 

Dimethyl adipate, dimethyl 
glutarate, and dimethy! 
succinate; comments 
due by 12-14-98; 
pubiished 10-13-98 

Methy! isobutyl ketone; 
comments due by 12- 
14-98; published 10-13- 
98 

FEDERAL 
COMMUNICATIONS 
COMMISSION 

Common carrier services: 

Law Enforcement Act; 
communications 
assistance; comments due 
by 12-14-98; published 
11-16-98 

Satellite communications— 
Direct access to 

INTELSAT system; 
legal, economic, and 
policy ramifications; 
comments due by 12- 
18-98; published 11-5- 
98 

Practice and procedure: 

New noncommercial 
educational broadcast 
facilities applicants; 
comparative standards 
reexamination; comments 
due by 12-14-98; 
published 10-30-98 

Radio stations; table of 
assignments: 

Florida; comments due by 
12-14-98; published 11-6- 
98 

Louisiana; comments due by 
12-14-98; published 11-3- 
98 

Oregon; comments due by 
12-14-98; published 11-3- 
98 

FEDERAL DEPOSIT 

INSURANCE CORPORATION 

Federal Deposit Insurance Act: 


{ 
a] 
| 
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> 


iv __ Federal Register / Vol. 63, No. 235/ Tuesday, December 8, 1998/ Reader Aids 


Safety and soundness 
standards; comments due 
by 12-14-98; published 
10-15-98 
Year 2000 guidelines; 

comments due by 12- 
14-98; published 10-15- 
98 


FEDERAL RESERVE 
SYSTEM 
Federal Deposit Insurance Act: 
Safety and soundness 
standards; comments due 
by 12-14-98; published 
10-15-98 
Year 2000 guidelines; 
comments due by 12- 
14-98; published 10-15- 
98 


FEDERAL TRADE 

COMMISSION 

Appliances, consumer; energy 
consumption and water use 
information in labeling and 
advertising: 

Comparability ranges— 
Clothes washers; 

comments due by 12- 
17-98; published 11-2- 
98 
HEALTH AND HUMAN 
SERVICES DEPARTMENT 
Children and Families 
Administration 
Foster care maintenance 
payments, adoption 
assistance, and child and 
family services: 

Title IV-E foster care 
eligibility reviews and child 
and family services state 
plan reviews; comments 
due by 12-17-98; 
published 9-18-98 

HEALTH AND HUMAN 
SERVICES DEPARTMENT 
Centers for Disease Control 
and Prevention 

Medicare, Medicaid, and 

Clinical Laboratories 

Improvement Act: 

Clinical laboratory 
requirements; effective 
dates extension; 
comments due by 12-14- 
98; published 10-14-98 

HEALTH AND HUMAN 
SERVICES DEPARTMENT 
Food and Drug 
Administration 

Biological products: 

In vivo radiopharmaceuticals 
used for diagnosis and 
monitoring— 

Evaluation and approval; 
developing medical 


imaging drugs and 
biologics; guidance 
availability; comments 
due by 12-14-98; 
published 10-14-98 
HEALTH AND HUMAN 
SERVICES DEPARTMENT 
Health Care Financing 
Administration 
Medicare, Medicaid, and 

Clinical Laboratories 

Improvement Act: 

Clinical laboratory 
requirements; effective 
dates extension; 
comments due by 12-14- 
98; published 10-14-98 

INTERIOR DEPARTMENT 

Fish and Wildlife Service 

Endangered and threatened 
species: 

Findings on petitions, etc.— 
Gray wolves in Minnesota, 

Wisconsin, and 
Michigan; delisting; 
comments due by 12- 
18-98; published 10-19- 
98 


INTERIOR DEPARTMENT 

Surface Mining Reclamation 

and Enforcement Office 

Permanent program and 
abandoned mine land 
reclamation plan 
submissions: 

lliinois; comments due by 
12-16-98; published 11- 
16-98 

New Mexico; comments due 
by 12-18-98; published 
12-3-98 

NUCLEAR REGULATORY 

COMMISSION 

Byproduct material; medical 
use: 

Policy statement; comments 
due by 12-16-98; 
published 11-23-98 

Revision; comments due by 
12-16-98; published 11- 
23-98 

Production and utilization 
facilities; domestic licensing: 

Nuclear power plants— 
Maintenance effectiveness 

monitoring; comments 
due by 12-14-98; 
published 9-30-98 
PERSONNEL MANAGEMENT 
OFFICE 
Employment: 

Temporary appointment 
pending the establishment 
of a register (TAPER) 
authority; promotion 


possibility of employees: 
appoinied as worker- 
trainees; comments due 
by 12-18-98; published 
11-18-98 
TRANSPORTATION 
DEPARTMENT 
Coast Guard 
Drawbridge operations: 

Louisiana; comments due by 
12-14-98; published 10- 
14-98 

TRANSPORTATION 
DEPARTMENT 

Federal Aviation 
Administration 
Airworthiness directives: 

AlliedSignal Inc.; comments 
due by 12-14-98; 
published 10-14-98 

Boeing; comments due by 
12-14-98; published 10- 
29-98 

CFM international, S.A.; 
comments due by 12-15- 
98; published 10-16-98 

Empresa Brasileria de 
Aeronautica S.A.; 
comments due by 12-16- 
98; published 11-16-98 

Fokker; comments due by 
12-14-98; published 11- 
13-98 

Raytheon; comments due by 
12-17-98; published 10- 
16-98 

Stemme GmbH & Co. KG; 
comments due by 12-16- 
98; published 11-23-98 

Twin Commander Aircraft 
Corp.; comments due by 
12-14-98; published 10-9- 
98 

TRANSPORTATION 

DEPARTMENT 

Federal Highway 

Administration 

Transportation Equity Act for 
21st Century; 
implementation: 

Repeat intoxicated driver 
laws; comments due by 
12-18-98; published 10- 
19-98 

TRANSPORTATION 

DEPARTMENT 

National Highway Traffic 

Safety Administration 

Motor vehicle safety 
standards: 

Occupant crash protection— 
Advanced air bag phase- 

in reporting 
requirements; comments 
due by 12-17-98; 
published 9-18-98 


identification and 


recordkeeping: 

Tire identification number; 
date of manufacture in 
four digits instead of three 
digits; comments due by 
12-18-98; published 10- 
19-98 


Transportation Equity Act for 
21st Century; 
implementation: 


Repeat intoxicated driver 
laws; comments due by 
12-18-98; published 10- 
19-98 


TREASURY DEPARTMENT 
Comptroller of the Currency 
Federal Deposit Insurance Act: 


Safety and soundness 
standards; comments due 
by 12-14-98; published 
10-15-98 
Year 2000 guidelines; 

comments due by 12- 
14-98; published 10-15- 
98 


TREASURY DEPARTMENT 
Thrift Supervision Office 
Federal Deposit Insurance Act: 


Safety and soundness 
standards; comments due 
by 12-14-98; published 
10-15-98 
Year 2000 guidelines; 

comments due by 12- 
14-98; published 10-15- 
98 


VETERANS AFFAIRS 
DEPARTMENT 


Medical benefits: 


Veterans’ medical care or 
services; collection or 
recovery; comments due 
by 12-14-98; published 
10-13-98 


LIST OF PUBLIC LAWS 


Note: The list of Public Laws 
for the second session of the 
105th Congress has been 
completed and will resume 
when bills are enacted into 
law during the first session of 
the 106th Congress, which 
convenes on January 6, 1999. 


A cumulative list of Public 
Laws for the second session 
ofthe 105th Congress was 
published in the Federal 
Register on November 30, 
1998. 
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and 


= to Use It 


Federal Register: 

What It Is A Guide for the User of the Federal Register— 
_ And : Code of Federal Regulations System 

How To Use It This handbook is used for the educational 
; workshops conducted by the Office of the 
Federal Register. For those persons unable to 
attend a workshop, this handbook will provide 
guidelines for using the Federal Register and 
related publications, as well as an explanation 
of how to solve a simple research problem. 
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Would you like 
to know... 


if any changes have been made to the 
Code of Federal Regulations or what 
documents have been published in the 
Federal Register without reading the 
Federal Register every day? If so, you 
may wish to subscribe to the LSA 

(List of CFR Sections Affected), the 
Federal Register Index, or both. 


LSA « List of CFR Sections Affected 


The LSA (List of CFR Sections Affected) 

is designed to lead users of the Code of 
Federal Regulations to amendatory 

actions published in the Federal Register. 

The LSA is issued monthly in cumulative form. 
Entries indicate the nature of the changes— 
such as revised, removed, or corrected. 

$27 per year. 


Federal Register index 


The index, covering the contents of the 

daily Federal Register, is issued monthly in 

cumulative form. Entries are carried 

primarily under the names of the issuing 
agencies. Significant subjects are carried 

as cross-references. 

$25 per year. 


A finding aid is included in each publication which lists 
Federal Register page numbers with the date of publication 
in the Federal Register. 
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Microfiche Editions Available... 


Federal Register 


The Federal Register is published daily in 
24x microfiche format and mailed to 
subscribers the following day via first 
class mail. As part of a microfiche 
Federal Register subscription, the LSA 
(List of CFR Sections Affected) and the 
Cumulative Federal Register index are 
mailed monthly. 


Code of Federal Regulations 


The Code of Federal Regulations, 
comprising approximately 200 volumes 
and revised at least once a year ona 
quarterly basis, is published in 24x 
microfiche format and the current 
year’s volumes are mailed to 
subscribers as issued. 


Microfiche Subscription Prices: 


Federal Register: 


One year: $220.00 
Six months: $110.00 


Code of Federal Regulations: 
Current year (as issued): $247.00 
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through 
GPO Access 


A Service of the U.S. Government Printing Office 


Register 


Updated Daily by 6 a.m. ET 


Easy, Convenient, 
FREE 


Free public connections to the online . 
Federal Register are available through the 
GPO Access service. 


Keeping America 
Informed 


To connect over the World Widé Web, ; . . .electronically! 
go to the Superintendent of 
Documents’ homepage at 
http://www. access. gpo.gov/su_docs/ 


To connect using telnet, 
open swais.access.gpo.gov 
and login as guest 
(no password required). 


To dial directly, use com- 
munications software and 
modem to call (202) 
512-1661; type swais, then 
login as guest (no password 
required). 


You may also connect using local WAIS client software. For further information, 
contact the GPO Access User Support Team: 


Voice: (202) 512-1530 (7 a.m. to 5 p.m. Eastern time). 
Fax: (202) 512-1262 (24 hours a day, 7 days a week). 
Internet E-Mail: gpoaccess @ gpo.gov 
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